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• Your Speakers…… Tim and Gary

• Schedule

– Breaks

– Lunch

– Evening Recess

• Protocol              

– Evaluations

– Phones

– Questions & Comments

Preliminaries….
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Getting the slides @ www.gearup.com or 

checkpointlearning.thomsonreuters.com/GearUp



Each speaker 

will be added as 

they are made 

available



If you have any problems accessing the Gear Up 

Section of Checkpoint Learning – See Handout
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Free 2 Hour Federal Tax Update 

Webinar

December 21, 2015

10 AM Central Time

or

2 PM Central Time

You should get email Dec. 1



14

Copyright 2015 Thomson Reuters

All Rights Reserved

This course, or parts thereof, may not be reproduced in 

another document or manuscript in any form without the 

permission of the publisher.

This material is designed to provide accurate and 

authoritative information in regard to the subject matter 

covered. It is sold with the understanding that the publisher 

is not engaged in rendering legal, accounting or other 

professional service.  If legal advice or other expert 

assistance is required, the services of a competent 

professional  person should be sought – From a 

Declaration of Principles jointly adopted by a Committee of 

the American Bar Association and a Committee of 

Publishers and Associations.
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Legislation

Patient Protection and Affordable Care Act 

(March 23, 2010)

Health Care and Education Reconciliation Act 

of 2010 (March 30, 2010)

Supreme Court Rules (June 28, 2012)

Effects Everyone!

NIM
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Recent Developments

 US Supreme Court reviews the PTC: King V. Burwell

 IRS issues temporary relief from penalties and 

clarification regarding small employer reimbursement of 

employee health insurance premiums: Notice 2015-17

 Amended returns not required for taxpayers who filed 

their returns based on an incorrect 1095-A

 Penalty relief for repayment of Advance PTC

 IRS issued final regulations on the Individual Mandate

 A special enrollment period through 4/30.

 Employer Mandate takes effect in 2015.
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Tax-Advantaged Accounts

 Health Reimbursement Accounts (HRA)

 Employer Payment Plans (EPP)
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Health Reimbursement Accounts

 Employer-established and funded through employer 

contributions

 Employer contribution is not subject to income or 

employment tax

 Employers may restrict the type of expenses that are 

reimbursed

 These are group health plans where the employer will 

reimburse up to a certain amount. 

: The last point is at odds with the ACA  

which says plans cannot impose annual or lifetime limits

3
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Employer Payment Plans
 Revenue Ruling 61-146: Amounts paid directly or to 

reimburse an employee for health insurance premiums are 

excludable from the employee’s income under IRC Sec. 

106.

Many employers have been relying on this provision for 

years by either directly paying the insurance premiums or 

by reimbursing the employees. The employee has received 

a tax-free benefit while the employer has enjoyed a 

deduction.

 Employers were hoping to extend this provision with Health 

Care Reform. In essence, by providing funds for employees 

to use in purchasing their own insurance employers hoped 

to avoid more costly insurance and penalties.

3
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IRS Notice 2013-54--Overview

This notice affects HRA’s, FSA’s and Employer 

Payment Plans

These new rules are effective for plan years 

beginning on or after 1/1/14.

Employers need to make certain their plans comply

Employer Payment Plans must be eliminated 

Failure to comply with these rules can result in an 

excise tax (fine) of a $100 per person/per day 

4
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IRS Notice 2013-54

 The ACA contains market reforms that affect group 

health plans.

 HRA’s, Health FSAs, and Employer Payment Plans are 

considered group health plans.

 The market reforms do not apply to group health 

plans that have fewer than two employees or that 

provide “excepted benefits” (See discussion on 

EPPs later)

 Observation: This means that single-employee Section 

105 plans are still fine.

 Excepted benefits include accident-only coverage, 

disability income, certain limited dental and vision 

benefits, long- term care, and certain FSA’s.

4
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IRS Notice 2013-54 (Continued)

 The two key market reforms that must be included in 

group health plans are:

1. The plan cannot place an annual dollar limit on “essential 

health benefits,” and

2. Non-grandfathered group health plans cannot impose 

any cost-sharing requirements on certain preventative 

services.

 Generally, a stand-alone HRA will fail to satisfy the above. 

 Exception: A stand-alone HRA that is for retirees-only is 

allowed since the plan would have fewer than two current 

employees.
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DOL FAQ 11/14
My employer offers employees cash to 

reimburse the purchase of an individual 

market policy. Does this arrangement 

comply with the market reforms?

No. If the employer uses an arrangement that 

provides cash reimbursement for the purchase 

of an individual market policy, the employer's 

payment arrangement is part of a plan, fund, 

or other arrangement established or 

maintained for the purpose of providing 

medical care to employees, without regard to 

whether the employer treats the money as 

pre-tax or post-tax to the employee.
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DOL FAQ 11/14 (Continued)

A vendor markets a product to employers claiming that 

employers can cancel their group policies, set up a 

Code Section 105 reimbursement plan that works with 

health insurance brokers or agents to help employees 

select individual insurance policies, and allow eligible 

employees to access the premium tax credits for 

Marketplace coverage. 

Question: Is this permissible?

6
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DOL FAQ 11/14 (Continued)

Answer: No. The Departments have been informed that 

some vendors are marketing such products. However, 

these arrangements are problematic for several reasons. 

First, the arrangements described in this Q3 are 

themselves group health plans and, therefore, employees 

participating in such arrangements are ineligible for 

premium tax credits (or cost-sharing reductions) for 

Marketplace coverage. The mere fact that the employer 

does not get involved with an employee's individual 

selection or purchase of an individual health insurance 

policy does not prevent the arrangement from being a 

group health plan. 

6
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IRS Notice 2015-17    
 Purpose:

1. To reiterate conclusion of previous guidance that    

EPPs are group Health Plans that aren’t allowed.

2. Provide relief.

3. Provide additional guidance.

 Note previous postings:

• DOL FAQ 1/24/13

• IRS Notice 2013-54

• DOL Technical Release 2013-03

• IRS FAQ

• DOL FAQ 11/6/14

7
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IRS Notice 2015-17 (Continued)

 The HHS and DOL have agreed with this Notice 

 Further notices are coming regarding EPPs and HRAs.

 This notice is intended to be read in conjunction with IRS 

Notice 2013-54

 The government thought we needed additional time to 

adopt a group health plan or choose an alternative.

 The government believes the SHOP will address many 

of our concerns, but the market is still in transition.

7
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IRS Notice 2015-17 (Continued)
Question 1: Is an EPP subject to the 4980D penalty?

Answer: Yes, but there is relief:

- No penalty for 2014 and from January 1, 2015 to June 

30, 2015

- Applies to EPP’s that pay or reimburse for individual 

health plans or Medicare part B or part D premiums

- Must not be an Applicable Large Employer (ALE)

(See definition on the next slide)

- Employers are relieved from filing the 8928 Excise form

- This relief does not extend to stand alone HRAs

- After June 30, 2015 there may be penalties

8
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IRS Notice 2015-17 (Continued)

Applicable Large Employer:

Generally has at least 50 full-time equivalent 

employees during the preceding year. [4980H(c)(2)]

 For 2014 and 2015, an employer can choose a 

measurement period of at least six consecutive 

calendar months during 2013 for 2014, and 2014 for 

2015.

8
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IRS Notice 2015-17 (Continued)

2% S Shareholders: 

• No penalty will be imposed on any S 

corporation that either reimburses or pays for 

insurance of a 2% S shareholder through at 

least 12/31/15 or until additional guidance is 

issued. 

• The S corporation does not have to file the 

excise tax form 8928 with respect to the 2% 

S shareholder unless and until the IRS says 

differently

• This extended relief does not apply to the 

employees of the S corporation

9
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IRS Notice 2015-17 (Continued)

2% S Shareholders:

• The S corporation can continue to rely on 

IRS Notice 2008-1 which allows an above-

the-line-deduction in computing AGI.

• To the extent the 2% S shareholder is 

allowed a Premium Assistance Credit, the 

above the-line-deduction must be adjusted 

pursuant to Rev. Proc. 2014-41.

9
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IRS Notice 2015-17 (Continued)

2% S Shareholders:

• If an employee is covered under a non self-

only coverage plan (like a family plan) and 

another employee, who is a spouse or 

dependent,  is covered under the same plan 

then that arrangement is deemed to cover just 

one employee. This is very good .

• However, if the S corporation has more than 

one reimbursement plan (including 2% S 

shareholders), then all of the plans are 

treated as one plan covering more than one 

employee, and this means penalties.

10
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IRS Notice 2015-17 (Continued)

Question 4: If an employer increases an 

employee’s compensation, but does not 

condition the payment of the additional 

compensation on the purchase of health 

coverage (or otherwise endorse a particular 

policy, form, or issuer of health insurance), is 

this arrangement an employer payment plan?

Answer: No. 

10
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IRS Notice 2015-17 (Continued)

Medicare:

• The IRS will allow for the reimbursement or payment 

of Medicare Part B and D premiums if certain 

conditions are met.

• Only one employee is no problem

• Two or more employees, then employer has to 

offer coverage to others without Medicare and 

reimbursement only for Medicare Parts B and D, 

and excepted benefits, including Medigap 

Premiums 

11
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IRS Notice 2015-17 (Continued)

Author: Mr. Shag Fagerland

Telephone Number: (202) 317-5500

(Not Toll Free)

Please Call and Call Often

NIM
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4980D Excise Tax Exceptions

Limitations on amount of tax--

(1) Tax not to apply where failure not discovered 

exercising reasonable diligence

No tax shall be imposed by subsection (a) on any 

failure during any period for which it is established to 

the satisfaction of the Secretary that the person 

otherwise liable for such tax did not know, and 

exercising reasonable diligence would not have known, 

that such failure existed.

11
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4980D Excise Tax Exceptions
(2) Tax not to apply to failures corrected within certain 

periods

No tax shall be imposed by subsection (a) on any failure if—

(A) such failure was due to reasonable cause and not to willful 

neglect, and

(B) […]

(i) in the case of a plan other than a church plan [as 

defined in Section 414(e)], such failure is corrected 

during the 30-day period beginning on the first date 

the person otherwise liable for such tax knew, or 

exercising reasonable diligence would have known, that 

such failure existed, 

12
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4980D Excise Tax Exceptions (Continued)

(d) Tax not to apply to certain insured small employer 

plans

(1) In general

In the case of a group health plan of a small employer 

which provides health insurance coverage solely through 

a contract with a health insurance issuer, no tax shall be 

imposed by this section on the employer on any failure 

(other than a failure attributable to Section 9811) which is 

solely because of the health insurance coverage offered 

by such issuer. 

IRC 9811 – Deals with benefits for mothers and newborns 

regarding minimum hospital stays, prohibitions, etc.

12
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4980D  Smaller Penalty
(3) Overall limitation for unintentional failures

In the case of failures which are due to reasonable cause 

and not to willful neglect—

(A) Single employer plans

(i) In general In the case of failures with respect to plans 

other than specified multiple employer health plans, the 

tax imposed by subsection (a) for failures during the 

taxable year of the employer shall not exceed the amount 

equal to the lesser of—

(I) 10 percent of the aggregate amount paid or 

incurred by the employer during the preceding 

taxable year for group health plans, or

(II) $500,000.

13
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Nondiscrimination 
 Prior to the ACA fully insured group plans were not subject 

to  nondiscrimination requirements.

 These plans could discriminate as to benefits, 

contributions, eligibility, etc…

 Grandfathered fully insured plans must comply with the 

nondiscrimination rules. 

 The IRS has delayed the nondiscrimination requirements 

for nongrandfathered fully insured plans (Notice 2011-1) 

until after regulations or other guidance is published.

 It is probable the nondiscrimination rules will not apply until 

plan years beginning after the new guidance is published.

13
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General Nondiscrimination Rules

 A Highly Compensated Individual (HCI) is

- One of The five highest paid officers,

- A 10% or more owner ,or

- One of the 25% of highest paid employees

 A nondiscriminatory plan must benefit :

- At least 70% of all employees

- At least 80% of all employees, but only if at least       

70% are eligible to benefit

 A Class the IRS finds nondiscriminatory

14
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General Nondiscrimination Rules

Employees excluded from discrimination testing:

• Those who have not completed three years of 

service before the beginning of the plan year

• Under 25 at the beginning of the plan year

• Certain part-time and seasonal

• Employees covered under a collective     

bargaining agreement

14
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Health Care - New Forms  

 Form 1095 A, Affordable Insurance Exchange 

Statement: This form will be sent by the Exchange to the 

IRS and individuals to prove coverage

 Form 1095 B, Health Insurance Coverage Statement: 

This form will be sent by the health insurance providers to 

prove coverage

 Form 1095 C, Employer Provided Health Insurance 

Offer and Coverage

 Form 1094 C: Transmittal for the 1095C

 Form 8965, Exemptions from Coverage: This is sent by 

the Exchange to show the taxpayer is exempt from 

coverage and therefore not subject to a penalty

 Form 8962, Premium Assistance Credit

18



52

Health Care - Changes to 1040  

 Line 46, Excess Advance Premium Tax Credit 

Repayment

 Line 61, Healthcare: Individual Responsibility, 

full year coverage box or penalty

 Line 69, Net Premium Credit

18
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Health Care - Changes to 1040 (Continued)  
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Health Care - Changes to 1040 (Continued)  
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Health Care - Changes to 1040 (Continued)  
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Health Care - Insurance Plans 

 Non-grandfathered plans must meet the 

Platinum, Gold, Silver, or Bronze actuarial levels 

of benefits and coverage

 Platinum 90%,Gold 80%, Silver 70% and 

Bronze 60% of Actuarial Value.

 Actuarial Value refers to a percentage of cost 

expected to be covered by the plan.

 A catastrophic only plan is offered to those 

under 30 and for those who qualify for hardship

20
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 Insurance is to be offered by--

1. Employers

2. The Marketplace (Exchanges)

3. Public programs like Medicare and Medicaid

 There are special rules for Grandfathered and self-

insured plans

 Stand alone plans not covered include long-term 

care, nursing home assistance, home health care 

and disability.

 Stand alone Medicare supplemental insurance 

(Medigap) is generally not covered.

21
Health Care - Insurance Options 
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Health Care - Grandfathered Plans

 A plan that has existed since March 23, 2010 (the 

date of enactment of the ACA)

 Subject to only certain portions of the ACA, including:

• No lifetime limits

• Cannot rescind coverage

• Extension of dependent coverage (some 

difference)

• Prohibits pre- existing condition exclusions

• Cannot have excessive waiting periods for 

coverage

• Must provide a summary of benefits

21
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Health Care Grandfathered 

Plans – Why Keep??

Not subject other portions of the ACA including:

 Not prohibited from varying premium rates.

 Guaranteed availability of coverage.

 Guaranteed renewability of coverage.

 May discriminate based on health status.

 Not subject to certain essential benefits or cost 

sharing limits.

 Can charge $$ for preventative services that are free 

under the ACA.  

 May discriminate eligibility based on salary. 

 Certain internal and external appeals procedures do not 

need to be followed.

NIM
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 The insurance price is determined by only four criteria:

1. Age – Older people won’t pay more than three times 

the amount younger people pay

2. Premium Rating Area – High cost areas will have 

more expensive insurance

3. Number of family members covered

4. Tobacco use (not in every state)

Observation: Young adults and men may see an increase 

in premiums

22
Health Care – Individual Plans
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Health Care – Essential Health Benefits 

 Generally, the following (10) benefits must be provided 

with no annual or lifetime limits:

• Ambulatory services

• Emergency services

• Hospitalization

• Maternity and Newborn care

• Mental Health and substance abuse

• Prescription drugs

• Rehabilitative services

• Laboratory services

• Pediatric services including oral and vision care

• Preventative and wellness services and chronic disease      

management

23
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Some employers are capping employees hours at 

under 30 per week.

Employers do not have to pay for spousal 

coverage. Why? Because employers are required 

to cover dependents and a spouse is not 

considered a dependent

The new health insurance subsidy (Premium 

Assistance Credit) could result in surprise tax bills

23
Health Care – Observations
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Health Care – Observations

Employers with over $500,000 in annual sales 

are required to notify employees within 14 days 

of hire as to whether or not there is employer-

provided insurance.

Applies to employers that fall under the FLSA.

25
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• Required if  employer is subject to Fair Labor Standards 

Act(FLSA)

• Originally due to all employees as of 10/1/13.

• For 2014 and later –new employees are to receive notice 

within 14 Days (EBSA Tech Release 2013-02).

• In September 2013, DOL FAQ on Notice of Coverage 

Options - DOL will not assess penalty for notice failures.

• However potential penalties exist under ERISA.
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Department of Labor Model Notice

• http://www.dol.gov/ebsa/healthreform/regulations/

coverageoptionsnotice.html

• Remember there are two model notices. One if 

insurance is offered to the employees and the 

other if it is not.

28
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Small Business Health Care Credit
• Available for those offering health coverage

• For uniform non-elective contributions:

o No more than 25 FTE with

o Average annual wage of no more than $51,600

• Maximum credit—The lesser of:

o Actual insurance paid by the employer, or

o What ER would have paid had EE enrolled in coverage with 

a small business benchmark premium (Rev. Rul. 2010-13)

• Multiplied by the percentages below:

o 2014 and 2015: 50%

o Available for two year only

o Must be through public exchange*

*(NOTICE 2015-8) Special relief for some Iowa Counties

29
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Small Business Health Care Credit 
• Credit phase-out is the sum of:

– The credit x (# of FTE – 10)/15, and

– The credit x (average annual wage – $25,800)/$25,800

Example: Larry’s Lions had 15 FTE with an average annual wage of     

$40,000.  Before phase-out the credit was $20,000. 

The reduction of credit is:

$20,000 × (15 – 10) ÷ 15 = $6,667

$20,000 × ($40,000 – $25,800)/$25,800 = $11,008

Total reduction                                              $17,675

Net credit allowed  $20,000 – $17,675        $  2,325
Notes: Credit is completely phased out at 25 FTE or average annual wage in excess 

of $51,600.

Full credit is allowed where no more than 10 FTE and average annual wage below 

$25,800.

The inflation adjusted amounts for 2015 are $25,800 and $51,600

29
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Small Business Health Care Credit 
• Employer contribution must be at least 50% of the 

premiums paid for single (employee only coverage) as long 

as the same dollar amount is paid for those in a higher tier 

of coverage.

• Tax-exempt employers can qualify

• Any unused credit is carried forward

• Qualified premiums are those paid in a uniform percentage 

for all employees or as discussed above.

30
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Health Care 

 PICORI fees (Patient-Centered Outcome Research  

Institute Fees)

 Fees used to help fund a private, non-profit institute 

that provides research into the effectiveness of 

various medical treatments and procedures

 The fee is $2.08 per covered person  

 The fee is reported on form 720.

 Generally insurance companies are responsible

 Employers that have self–insured plans including 

HRA’s are responsible for the fee and reporting.

31
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The Individual Mandate

We will now examine the Individual Mandate:

 The Requirements

 Definition of Minimum Essential Coverage 

 The Penalty

 Exceptions to the Penalty

 Premium Tax Credit

32
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The Individual Mandate

 Individuals Have Never Before Been 
Required to Have Health Insurance

 Most ARE Now Required For Selves and 
Dependents Starting Last Year

 Don’t Comply and Be Penalized

 Financial Assistance For Low and 
Moderate Income Individuals
 Tax Credits

 Cost-Sharing Subsidies

32
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Requirement to Have Health Insurance

 Generally, all individuals must maintain 
Minimum Essential Coverage each month 
for themselves plus everyone they can but 
do not claim as a dependent.

 This does not include someone you can 
but do not claim as a dependent if the 
dependent is or can be properly claimed 
by someone else under the tie breaker 
rules.

33
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Minimum Essential Coverage

Minimum essential coverage includes at a minimum all 

of the following:

 Employer-sponsored coverage (including COBRA 

coverage and retiree coverage)

 Coverage purchased in the individual market

 Medicare coverage (including Medicare Advantage)

 Medicaid coverage

 Children's Health Insurance Program (CHIP) 

coverage

 Certain types of Veterans health coverage

 TRICARE

33
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Minimum Essential Coverage

Does Not Include:

HIPPA Excepted Benefits

Accident or Disability Coverage

Liability or Supplement to Liability

Worker’s Comp 

Automobile Medical or Credit Only

Limited Scope Insurance

Dental or Vision or Medicare Supplemental

Long-term or Nursing Home Care

Specific Illness or Hospital Indemnity

34
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Minimum Essential Coverage

14. If I receive my coverage from my spouse’s employer, will I 

have minimum essential coverage?

Yes. Employer-sponsored coverage is generally minimum 

essential coverage. If an employee enrolls in employer-sponsored 

coverage for himself and his family, the employee and all of the 

covered family members have minimum essential coverage.

15. Do my spouse and dependent children have to be covered 

under the same policy or plan that covers me?

No. You, your spouse and your dependent children do not have to 

be covered under the same policy or plan. However, you, your 

spouse and each dependent child for whom you may claim a 

personal exemption on your federal income tax return must have 

minimum essential coverage or qualify for an exemption, or you 

will owe a payment when you file.

34



85

Minimum Essential Coverage
16. My employer tells me that our company’s health plan is 

“grandfathered.” Does my employer’s plan provide minimum 

essential coverage?

Yes. Grandfathered group health plans provide minimum 

essential coverage.

17. I am a retiree, and I am too young to be eligible for Medicare. 

I receive my health coverage through a retiree plan made 

available by my former employer.  Is the retiree plan 

minimum essential coverage?

Yes. Retiree health plans are generally minimum essential 

coverage.

18. I work for a local government that provides me with health 

coverage.  Is my coverage minimum essential coverage? 

Yes. Employer-sponsored coverage is minimum essential 

coverage regardless of whether the employer is a governmental, 

nonprofit or for-profit entity.

35
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Minimum Essential Coverage

19. Do I have to be covered for an entire calendar month in order 

to get credit for having minimum essential coverage for that 

month?

No. You will be treated as having minimum essential coverage for 

a month as long as you have coverage for at least one day during 

that month.

20. If I change health coverage during the year and end up with a 

gap when I am not covered, will I owe a payment?

Individuals are treated as having minimum essential coverage for 

a calendar month if they have coverage for at least one day 

during that month. Additionally, as long as the gap in coverage is 

less than three months, you may qualify for an exemption and not 

owe a payment. 

35
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Shared Responsibility Penalty
Penalty for Every Month No Minimum Essential 

Coverage:

 Spouse is Jointly Liable if MFJ Return Filed

 New 1095 From Insurance Company

 Taxpayer Responsible for Penalty of Dependent:

 Qualifying Child

 Qualifying Relative 

36
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Amount of the Shared Responsibility 
Penalty

The Lesser of:

 Sum of the Monthly Penalty Amounts for 

Months with Minimum Essential Coverage 

Failures

OR

 The National Average Premium for QHPs 

That Have Bronze Level Coverage (60% 

of Full Actuarial Benefits Provided Under 

Plan)

 For 2015- $207/month/person

 Limited to a maximum of five per month

36
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Individual Shared Responsibility Penalty

89

NIM

Lesser 
of

Greater 
of

Sum of the flat dollar amounts 
limited to 300% of the flat dollar 

amount- $325 for 2015

% of Income- 2% for 2015

Bronze $207 per person per month for 
2015. (Max 5 Persons)
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Amount of the Shared Responsibility 
Penalty

Monthly Penalty Amount = 1/12th of the 

Greater of:

 Flat Dollar Amount

OR

 An Amount Based on a % of Taxpayer’s 

Household Income

37
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Amount of the Shared Responsibility 
Penalty

Flat Dollar Amount = Lesser of:

 Sum of Applicable Dollar Amounts for All 

Individuals Not Maintaining Coverage

OR

 300% of Applicable Dollar Amount (w/o 

Regard to Under Age 18 Special Rule)

37
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Amount of the Shared Responsibility

Penalty
Applicable Dollar Amount =

 Age 18 or Older

 2014 $95

 2015 $325

 2016 $695

 Later Inflation Adjusted

 Under Age 18

 2014 $47.50

 2015 $162.50

 2016 $347.50

 Later Inflation Adjusted

38
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Amount of the Shared Responsibility 
Penalty

Percentage of Income Method =

Household Income Less Amount Required 

For Filing of Income Tax Return Multiplied 

by Fixed %:

 2014 1%

 2015 2%

 2016 and Later 2.5%

38
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Penalty for Remaining Uninsured

 Example: For 2015 Doug and Lisa have $125,000 of 

household income. They are uninsured all year. Assume 

the threshold filing amount for MFJ is $19,500. 

 The applicable income is: $105,500 ($125,000 - $19,500)

 The Penalty is $2,110, which is the greater of:

 Flat dollar amount ($325 x 2 = $650)

 Excess income (2% x $105,500 = $2,110)

Note: Does not exceed national average of Bronze 

level ($207 x 12 x 2 = $4,968)     

39
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Collection of the Shared

Responsibility Penalty

Monthly Penalty Must be Reported on 

Federal Income Tax Return

Payable Upon Notice and Demand By the 

Secretary with Interest 

Can Offset Against Any Overpayment Due 

Taxpayer

However, NO Criminal, NO Notice of Lien, 

NO Property Levies

39
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Monthly Penalty

Example: Mark and Deanna are married and file a joint income tax 
return. During January of 2014, they initiate proceedings for the 
legal adoption of Brent, who is two years old. Brent is placed in their 
home by an authorized placement agency on April 15, 2014, and 
resides with them for the remainder of the year. The adoption is 
finalized by court decree during 2015. Brent is considered an 
adopted child as of May 15, 2014. Because Brent lives with Mark 
and Deanna for more than half the year, he is a qualified child under 
IRC Sec. 152 and, therefore, qualifies as their dependent for 2014. 
Mark and Deanna are responsible for the shared responsibility 
penalty for Brent for the months May to December 2014 if Brent 
does not have Minimum Essential Coverage for those months.  

40
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Amount of the Shared Responsibility 

Penalty
Example 1 Facts: David is single with no 

dependents. During 2016 he has no insurance. 

His household income is $120,000 and filing 

threshold is $12,000. National Average Bronze 

Plan premium is $3,000.

Flat Dollar Amount $695

(Not more than 3 X $695 = $2,085)

Percentage of Income Amount 

(120,000 - 12,000) X 2.5% = $2,700

Penalty $2,700
(Greater of $695 or $2,700 but not more than $3,000)

40
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Amount of the Shared Responsibility 

Penalty
Example 2: Facts: David is single with no 

dependents. During 2016 he has insurance Jan -

June. His household income is $120,000 and filing 

threshold is $12,000. National Average Bronze Plan 

premium is $3,000.

Flat Dollar Amount ($695 X 6/12) $348

Not more than 3 X $695 X 6/12 = $1,043

Percentage of Income amount 

(120,000 -12,000) X 2.5% X 6/12 = $1,350

Penalty $1,350
(Greater of $348 or $1,350 but not more than $1,500)

41
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Amount of the Shared Responsibility 

Penalty
Example 3 Facts: Harry and Joan are married with 

three dependents, two under age 18. No insurance in 

2016. The household income is $120,000 and filing 

threshold is $20,000. National Average Bronze Plan 

premium is $12,500.

Flat dollar amount ($695 X 3 + $695/2 X 2) $2,780

Maximum amount ($695 x 300%) $2,085 

Excess Income amount 

(120,000 - 20,000) X 2.5% $2,500

Penalty $2,500
(greater of $2,085 or $2,500 but not more than $12,500)
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Health Care 
During 2016 August and April are married and file 

a joint return . They have one child May who turns 

18 on June 28.

They have no insurance during 2016 and their 

household income is $60,000.

The applicable filing threshold is $20,000. The 

national average for a bronze level plan premium 

is $8,000

Compute the penalty:
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Health Care 
Example: Jan - June

Flat dollar amount ($695 X 2 + $695/2 X 1) $1,737.50

Maximum amount ($695 x 300%) $2,085.00 

$1,737.50/12 x 6 (months)                        $868.75

Excess Income amount 

(60,000 - 20,000) X 2.5% $1000

$1000/12 x 6 (months)                            $500

The penalty for the first six months is $868.75 the 

greater of $868.75 or $500
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Health Care 
Example (continued): July - December

Flat dollar amount ($695 X 3)                 $2,085.00

Maximum amount ($695 x 300%) $2,085.00 

$2,085/12 x 6 (months)                        $1,042.50

Excess Income amount 

(60,000 - 20,000) X 2.5% $1,000

$1,000/12 x 6 (months)                       $500

The penalty for the second six months is 

$1,042.50 the greater of $1,042.50 or $500
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Health Care 
Example (conclusion):

Penalty Jan - June                    $868.75

Penalty July - Dec                  $1,042.50

Total penalty              $1,911.25

The sum of the National Average Bronze level 

plan premiums is $8,000/12 x 12, or $8,000.

Therefore the penalty is $1,911.25       
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You Compute the Amount of the 

Shared Responsibility Penalty

Facts: Jim and Michelle are married and have 2 

children  in either elementary school. During 2016 

they have no insurance, household income of 

$120,000 and a filing threshold of $20,000. The 

National Average Bronze Plan premium is $9,000.

How much is their Penalty for 2016?

In 2016 the per adult penalty is $695 and the 

applicable income percentage is 2.5%.
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Exemptions from The Penalty

 Some exemptions are granted prospectively others 

retroactively

 Generally an applicant must apply for exchange 

granted exemptions each year

 Generally the exchanges will not accept applications for 

exemption after the end of the year
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Exemptions 45
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Exemptions 45

Exemption Certificate Number (ECN) is a 12 digit alpha-numeric 

code



108

Exemptions 45

Exemption Certificate Number(ECN) is a 12 digit alpha-

numeric code

Part one is for certificate exemptions such as religion, Native 

American Tribes, general hardships, unaffordable based on

projected income, and unable to renew coverage.

NIM
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Form 8965- Health Coverage Exemptions

Part II- Income below the filing threshold.

NIM
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Form 8965- Health Coverage Exemptions

PART III- Code Example of an Incarcerated 

Individual.

NIM
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Exemptions From The Penalty

• HOUSEHOLD INCOME DEFINED FOR SHARED 

RESPONSIBILITY PENALTY: Household income, 

for Section 5000A purposes, is the taxpayer's 

modified adjusted gross income (MAGI), plus the 

aggregate MAGI of all other individuals who are 

taken into account in determining the taxpayer's 

family who are required to file an income tax return 

for the year. 

NIM
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Exemptions From The Penalty

• MAGI, for this purpose, is adjusted gross income 

(AGI) increased by any amount excluded from 

gross income under IRC Sec. 911 (i.e., foreign 

earned income exclusion) and the amount of any 

tax-exempt interest received or accrued by the 

taxpayer during the year (IRC Sec. 

5000A(c)(4)(C)).

NIM
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Exemptions From The Penalty

 Household Income:

AGI plus

1. Tax exempt income,

2. Foreign earned income and housing excluded 

under section 911, 

 Note: Also include the MAGI of dependents who 

are required to file a return.
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Exemptions From the Penalty

 Individuals are Exempt Any Month They 

Lack Affordable Coverage

 Individuals and Related Individuals Eligible

Thru an Employer Cannot Afford Coverage 

If Their Portion of the Premium (Required 

Contribution) for Minimum Essential 

Coverage > 8%(8.05% in 2015) of Adjusted 

Household Income For Most Recent Tax 

Year For Which Info is Available
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Exemption from Penalty – 8.05% Rule

Example: Tim has gross salary of $50,000, bank interest of 

$3,000 and tax exempt muni interest of $2,000. He can buy 

employer offered insurance at a cost to him of $4,000.

Gross salary $50,000

Plus Interest income: 3,000

AGI:                                               53,000

Plus Muni bond interest   2,000

Adjusted Household Income         $55,000
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Exemption from Penalty – 8.05% Rule

Result: Tim’s required contribution is 7.27% ($4,000 of 

premiums / $55,000 of Adjusted Household Income).

Tim is subject to the penalty if he decides not to buy his 

insurance through his employer.

For a Family use the Lowest Cost Policy Available 

Through the Employer
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Exemption from Penalty – 8.05% Rule

Alice is single with no dependents.

In November of 2015 Alice is eligible to enroll in self-

only coverage through her employer at a cost of $5,000.

Her household income is $60,000.

Result: The insurance is deemed to be unaffordable 

since her cost of $5,000 would exceed $4,830, which is 

8.05% of her household income of $60,000.
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Exemption from Penalty – 8.05% Rule

Bob and Carol are married and file a joint return for 

2016. They have two kids, Derek and Erin.

During the open enrollment period of November 2015, 

Bob can enroll in self-only coverage at a cost of $5,000.

Carol and the kids can enroll for family coverage under 

the same plan at a cost of $12,000.

The family household income is $90,000.

Insurance is unaffordable to them if it exceeds:

$7,245 (8.05% x $90,000).  

Result on next slide:             
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Exemption from Penalty – 8.05% Rule

Bob is deemed to have affordable insurance since his 

cost of $5,000 does not exceed $7,245.

Carol and the kids are deemed to have unaffordable 

insurance since their cost of $12,000 would exceed 

$7,245.

Observation: Claim an exemption for Aggregate cost 

as unaffordable. 
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Exemptions from the Penalty

Example: Tim and Jan are married and both are employed. 

Their Adjusted Household Income for 2015 is $90,000.

Tim’s required contribution is $5,000 which is 5.5% of  

Household income and therefore he does not qualify for the 

exemption.

Jan’s required contribution is $6,000 which is 6.7% of 

household income. She too would not qualify for the 

exemption.

Observation: Tim and Jan should consider filing for an 

exemption since their total premiums of $11,000 are over 

12% of income.

See variation on next slide:
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Exemptions from the Penalty

Variation: Assume the same facts, except that Tim and Jan 

have two kids, Ben and Becky.

The lowest cost family coverage option through either 

employer is one provided by Tim’s company at $20,000. The 

additional cost is $15,000 ($20,000-$5,000). The $15,000 is 

16.6% of Household Income. Therefore the kids qualify for 

the unaffordable exemption.

See variation 2 next slide:
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Exemptions From the Penalty

Variation 2: Assume the same facts except that the 

additional cost of insurance for the kids is just $7,000. In this 

case, the premium does not exceed 8% of Household 

Income. Therefore the kids do not qualify for the exemption.

The family should consider applying for the Aggregate Cost 

Exemption since total premiums of $18,000 ($7,000 + $5,000 

+ $6,000) are 20% of income.
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Exemptions from the Penalty

 Individuals are Exempt Any Month 

Coverage is Unaffordable

 Individuals and Related Individuals 

Ineligible Thru an Employer If Premium 

for Lowest Cost Bronze Plan In Individual 

Market NET OF THE Premium 

Assistance Credit > 8.05% of Adjusted 

Household Income For Most Recent Tax 

Year For Which Info is Available
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Exemption from Penalty

9.  Are children subject to the individual shared responsibility 

provision?

Yes. Each child must have minimum essential coverage or qualify 

for an exemption for each month in the calendar year. Otherwise, 

the adult or married couple who can claim the child as a dependent 

for federal income tax purposes will owe a payment.

10. Are senior citizens subject to the individual shared 

responsibility provision?

Yes. Senior citizens must have minimum essential coverage or 

qualify for an exemption for each month in a calendar year. Both 

Medicare Part A and Medicare Part C (also known as Medicare 

Advantage) qualify as minimum essential coverage. 
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Exemption from Penalty

12. Are U.S. citizens living abroad subject to the individual shared 

responsibility provision?

Yes. However, U.S. citizens who are not physically present in the 

United States for at least 330 full days within a 12-month period are 

treated as having minimum essential coverage for that 12-month 

period. In addition, U.S. citizens who are bona fide residents of a 

foreign country (or countries) for an entire taxable year are treated as 

having minimum essential coverage for that year. In general, these 

are individuals who qualify for a foreign earned income exclusion 

under section 911 of the Internal Revenue Code. Individuals may 

qualify for this rule even if they cannot use the exclusion for all of their 

foreign earned income because, for example, they are employees of 

the United States. Individuals that qualify for this rule need take no 

further action to comply with the individual shared responsibility 

provision during the months when they qualify. 
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Exemption from Penalty

13. Are residents of the territories subject to the individual shared 

responsibility provision?

All bona fide residents of the United States territories are treated by 

law as having minimum essential coverage. They are not required 

to take any action to comply with the individual shared responsibility 

provision.
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Short Coverage Gap

 A  continuous period of less than three continuous 

months 

 Only the first Short Coverage Gap period qualifies each 

year.

 If the continuous period is three months or more then no 

exemption is allowed.

 Example: Mitch has insurance coverage from January 

to May 2015 when he quits his job. He begins working 

again on August 8, 2015 and obtains insurance through 

his employer. Since Mitch’s continuous period without 

coverage is less than three months (June and July), he 

is exempt for those months.

 Remember the 1 day rule. Only need one day of 

coverage to be considered covered for the month.
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Short Coverage Gap

 The length of the continuous period without coverage is 

determined without regard to the calendar year in which the 

months occur  

 The fact that an individual does not have coverage during the last 

month or two of the year affects the Short Coverage Gap for the 

following year:

(See Example on next slide):
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Short Coverage Gap

 Example: Dave has employer coverage from 1/1/2015 - 10/15/2015, 

when he quits his job. He goes without coverage until February 3, 2016.

Dave has a coverage gap of November and December 2015 and 

January 2016. 

November and December of 2015 are considered as a Short Coverage 

Gap even though the gap continues through January of 2016. When 

Dave files his 2015 return he can claim an exemption for November and 

December of 2015. He is not subject to any penalty in 2015 because he 

had insurance for the other ten months.

For 2016 Dave will owe a penalty for January since that month is part of 

a continuous period that lasted for at least three calendar months. 

(See variation on next slide)
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Short Coverage Gap

 Variation: Assume the same facts as before except that Dave had 

coverage from February 2016 until July 15, 2016. Then Dave goes 

without coverage until October 15, 2016.

 Dave has a short coverage gap from July 15, 2016 to October 15, 

2016. The gap is for less than three calendar months.

 Because January did not qualify as a short coverage gap, the short 

coverage gap of July15, 2016 - October 15, 2016, is considered 

the earliest gap, and therefore would qualify.

 Dave would not be penalized for failing to have insurance from 

July15, 2016 to October 15, 2016.
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Short Coverage Gap

In Class problem: 

 Assume Dave shows the following:

• Insurance from January 1, 2014 to November 30, 2014.

• No insurance from December 1, 2014 to February 3, 2015.

• Insurance from February 3, 2015 to July 31, 2015.

• No insurance from August 1, 2015 to October 5, 2015.

• Insurance from October 5, 2015 to November 30 , 2015.

• No insurance from December 1,2015 to March 3,2016.

 For what months in 2015 and 2016 will Dave enjoy the Short 

Coverage Gap protection?

Note: It is up to us as preparers to properly calculate the short 

coverage gaps. The state exchange will not perform the calculation.
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Short Coverage Gap

 In Class problem: 

Assume Dave shows the following:

Insurance from January 1, 2014 - November 30, 2014.

No insurance from December 1, 2014  - February 3, 2015.

Insurance from February 3, 2015 - July 31, 2015.

No insurance from August 1, 2015 - October 5, 2015.

Insurance from October 5, 2015 – November 30 , 2015.

No insurance from December 1,2015-March 3,2016.

For what months in 2015 and 2016 will Dave enjoy the Short 

Coverage Gap protection?

 Note: It is up to us as preparers to properly calculate the short 

coverage gaps. The state exchange will not perform the 

calculation.

55

The correct answer:

Tell Dave to go someplace else!
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Short Coverage Gap

 In Class problem: 

Assume Dave shows the following:

Insurance from January 1, 2014 - November 30, 2014.

No insurance from December 1, 2014  - February 3, 2015.

Insurance from February 3, 2015 - July 31, 2015.

No insurance from August 1, 2015 - October 5, 2015.

Insurance from October 5, 2015 – November 30 , 2015.

No insurance from December 1,2015-March 3,2016.

For what months in 2015 and 2016 will Dave enjoy the Short 

Coverage Gap protection?

 Note: It is up to us as preparers to properly calculate the short 

coverage gaps. The state exchange will not perform the 

calculation.

55

• Dave has a short coverage gap for 2014 

(The month of December).

• That short coverage gap continues into 

January 2015. He has a short coverage gap 

for January.
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Short Coverage Gap

 In Class problem: 

Assume Dave shows the following:

Insurance from January 1, 2014 - November 30, 2014.

No insurance from December 1, 2014  - February 3, 2015.

Insurance from February 3, 2015 - July 31, 2015.

No insurance from August 1, 2015 - October 5, 2015.

Insurance from October 5, 2015 – November 30 , 2015.

No insurance from December 1,2015-March 3,2016.

For what months in 2015 and 2016 will Dave enjoy the Short 

Coverage Gap protection?

 Note: It is up to us as preparers to properly calculate the short 

coverage gaps. The state exchange will not perform the 

calculation.

55

• Since he used the coverage gap in January, 

he will be subject to penalty for August and 

September 2015.
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Short Coverage Gap

 In Class problem: 

Assume Dave shows the following:

Insurance from January 1, 2014 - November 30, 2014.

No insurance from December 1, 2014  - February 3, 2015.

Insurance from February 3, 2015 - July 31, 2015.

No insurance from August 1, 2015 - October 5, 2015.

Insurance from October 5, 2015 – November 30 , 2015.

No insurance from December 1,2015-March 3,2016.

For what months in 2015 and 2016 will Dave enjoy the Short 

Coverage Gap protection?

 Note: It is up to us as preparers to properly calculate the short 

coverage gaps. The state exchange will not perform the 

calculation.

55

• He has another gap starting in December 

2015. He will be subject to penalty in 2015.
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Short Coverage Gap

 In Class problem: 

Assume Dave shows the following:

Insurance from January 1, 2014 - November 30, 2014.

No insurance from December 1, 2014  - February 3, 2015.

Insurance from February 3, 2015 - July 31, 2015.

No insurance from August 1, 2015 - October 5, 2015.

Insurance from October 5, 2015 – November 30 , 2015.

No insurance from December 1,2015-March 3,2016.

For what months in 2015 and 2016 will Dave enjoy the Short 

Coverage Gap protection?

 Note: It is up to us as preparers to properly calculate the short 

coverage gaps. The state exchange will not perform the 

calculation.

55

• The coverage gap that starts in December 

2015 extends to March 3rd 2016. This is a 

coverage gap of 2 months (January and 

February) - he pays the penalty.
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Hardship 

Hardship determined by HHS with 

an Exemption Certificate Issued by 

an Exchange.

NOT ALWAYS
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Becoming Homeless

Being Evicted in the Last Six Months 

or Facing Eviction or Foreclosure

Receiving Shut-off Notice from Utility 

Company

Domestic Violence

Death of a Close Family Member

Recent Bankruptcy Filing

Factors Considered in Granting Hardship
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Casualty or Disaster 

Significant Medical Expenses 

Resulting in Debt

Unexpected Costs to Take Care of 

Family Member Who is Sick, Disabled 

or Aging.

Being Responsible for Providing 

Medical Care for a Child Who is NOT 

a Dependent Under a Court Order.

Factors Considered in Granting Hardship
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When Based upon Projected 

Household Income Taxpayer Shows 

Coverage is Unaffordable. 

When a Person is NOT Eligible for 

Medicaid Solely because State Did 

NOT Expand Coverage to Individuals 

or Families with Incomes up to 138% 

of the FPL

Factors Considered in Granting Hardship
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Family Members have Affordable 

Coverage Individually but NOT 

when Calculated as a Family

Two or More Family Members are 

Employed and Have Coverage, 

Each Determines Affordability 

Based on the Self-only Coverage 

Provided by Employer

Factors Considered in Granting Hardship
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Hardship Exemptions Claimed on Return 
without Marketplace Certification

IRS Notice 2014-76:

Two or more members of a family whose combined cost 

of employer-sponsored coverage is considered 

unaffordable.

Gross income below the applicable return filing threshold.

 Individuals who obtained minimum essential coverage 

during the 2014 open enrollment period. 

Certain individuals who applied for CHIP coverage during 

the open enrollment period for 2014.

Certain individuals residing in a state that did not expand 

Medicaid eligibility (below 138% of FPL).

NIM
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Premium Tax Credit
Basic Rules

Generally can’t be eligible for Minimum Essential 

Coverage

Employer offered insurance must either be 

unaffordable or lack minimum value

Must buy on the Exchange

Can’t be a dependent

Generally must file jointly if married

A person must be lawfully present in the US to 

qualify

Household income must be between 100%-400% of 

the Federal Poverty Line.
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Premium Tax Credit

 Jim buys insurance at the exchange

 The exchange typically makes advance payments on 

behalf of Jim (APTC)

 Note: The exchange will determine Jim’s eligibility

 At tax time Jim reconciles the actual credit for the tax 

year computed on his 1040 with the amount of 

advance payments made on his behalf.

 If the credit exceeds the amount of advance payments 

he gets a refund.

 If the advance payments exceed the credit he owes.

How it works:
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Premium Tax Credit

 Household Income:

AGI plus

1. Tax exempt income,

2. Foreign earned income and housing excluded 

under section 911, and

3. Excluded Social Security benefits

 Note: Also include the MAGI of dependents who 

are required to file a return.
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PTC: Eligibility

 Generally a person cannot take the PTC for each month 

they are eligible for Minimum Essential Coverage under the 

following: 

 Grandfathered plan

 Government plan (are exceptions): Tricare, Medicare, 

Medicaid, CHIP, VA, Peace Corp and certain DOD

 Employer-sponsored plan (unless it is Unaffordable or lacks 

Minimum Value)

Note:  Generally the PTC is available up to the first month the 

person is eligible for a government plan.
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PTC- Eligibility

Ellen was enrolled in a qualified health plan with APTC. 

She turned 65 on June 3. She applied to Medicare in 

September and was eligible to receive Medicare 

benefits beginning on December 1. Ellen completed the 

requirements necessary to receive Medicare benefits 

by September 30 (the last day of the third full calendar 

month after the event that established her eligibility, 

turning 65). She was eligible for Medicare coverage on 

December. Therefore, Ellen can get the PTC for her 

coverage in the qualified health plan for January 

through November. 
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PTC - Eligibility
Exceptions. You are eligible for government-sponsored 

coverage under the following programs only if you are 

enrolled in the program. 

- A veteran’s health care program (certain)

- The following Tricare programs: 

a. The Continued Health Care Benefit Program.

b. Retired Reserve.

c. Young Adult.

d. Reserve Select. 

- Certain Medicaid
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PTC: Employer Insurance 
The PTC is not allowed where a person can be 

part of an Employer-Provided plan that is:

1.   Affordable, and

2.   Has Minimum Value

The person can obtain the PTC for each month 

they are ineligible to enroll in an employer plan.

Observation: The PTC is not available if someone 

enrolls in an employer plan even if the plan is 

Unaffordable or lacks Minimum Value
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Premium Tax Credit

 A Taxpayer is Eligible for a Premium Tax Credit if 

Employer Coverage is Unaffordable.

 An Employer Plan is Considered Unaffordable if  

Premiums Exceed 9.5% in 2014  (9.56% in 2015) 

of Household Income.

 Affordability is based on the employee’s share of 

the self-only coverage cost for purpose of the 

9.56% test.
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Premium Tax Credit

Example: Nick and Laura are married and his employer 

offers family coverage. The employer plan requires him to 

contribute $6,000, which is 10% of their household income 

of $60,000.

At first glance they would seem to qualify for the credit. 

However, self-only coverage for Nick is $4,000, which is 

only 6.7% of household income.

Therefore, Nick and Laura do not qualify for the credit since 

the self only coverage does not exceed 9.56% of household 

income.
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Premium Tax Credit

Example 1: Elsa is married and has 2 dependent children. 

Her household income for 2015 was $39,000. Elsa’s 

employer offered only self-only coverage to employees. No 

family coverage was offered. The plan required Elsa to 

contribute $3,000 for self-only coverage for 2015 (7.7% of 

Elsa’s household income) and provided minimum value. 

Because Elsa’s premiums for self-only coverage cost less 

than 9.56% of household income, her employer’s plan was 

affordable for Elsa. 

(See continued on next slide)
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Premium Tax Credit

Example 1 (continued): Elsa was eligible for the employer 

coverage and cannot get the PTC for coverage in a 

qualified health plan for 2015. However, because Elsa’s 

employer did not offer coverage to Elsa’s husband and 

children, Elsa could take the PTC for her husband and 2 

children if they enrolled in a qualified health plan and 

otherwise qualify. 
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Premium Tax Credit

Example 2. The facts are the same as in Example 1, except 

that Elsa’s employer also offers coverage to Elsa’s husband 

and children. The premiums for family coverage cost $6,900 

(17.7% of Elsa’s household income). Because the premiums 

for self-only coverage cost less than 9.56% of Elsa’s 

household income the employer coverage is considered 

affordable for Elsa and her family. Elsa could not take the 

PTC for anyone in her family. 
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Premium Tax Credit

Question: What happens when you file your tax 

return if the actual cost of your coverage was less 

than 9.56% of the household income on your 

return?

Answer: You still get the PTC.
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Premium Tax Credit
Warning:

A person is treated as having affordable employer 

insurance if  they  did not provide current information to 

the Market- place relating to their household income and 

the cost of the employer coverage during each annual 

reenrollment period, or 

With reckless disregard for the truth they provided in-

correct information to the Marketplace about the cost of 

premiums
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Premium Tax Credit
Part-Year Period:

 If you are employed for part of a year or employed 

by different employers during the year, you 

determine whether your coverage is affordable by 

looking separately at each coverage period that is 

less than a full calendar year. For each period, the 

coverage is affordable if your share of the cost of 

your premiums for the entire year would not be 

more than 9.56% of your household income for 

the year. 

(See example on next slide)
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Premium Tax Credit

Example of Part–Year Period:

Billy is unemployed until May when he lands a job 

that provides insurance at a cost to him of $200 

per month. Assume his annual  Household income 

is $24,000 . The insurance is unaffordable since 

the annualized cost of $2,400 is more than 9.56% 

of his Household Income. Billy would continue to 

be eligible for the PTC through the end of the year.
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Premium Tax Credit

It is a Refundable Credit

Example:  Chip is eligible for a $2,700 premium assistance tax 
credit for 2014.  His income tax liability for 2014 is $1,750.  The 
credit reduces Chip's income tax liability to zero.  Assuming Chip 
had paid federal income tax withholding (FITW) of $1,750, he will 
be refunded the entire amount of FITW (i.e., $1,750) and the 
additional $950 of the premium assistance credit.  Therefore, Chip 
will receive a refund of $2,700. 
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Premium Tax Credit

Notice 2014-23 

2014 Relief for Domestic Abuse Victims

A domestic abuse victim living apart from his or 

her spouse when the 2014 tax return is filed who is 

unable to file a joint return because of domestic 

abuse can indicate so on the return and still be 

eligible to qualify for the premium assistance 

credit. 
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PTC: Domestic Abuse

Examples of records to show abuse:

Protective and/or restraining order. Police report.

Doctor’s report or letter. 

A statement from someone who was aware of, or 

who witnessed the abuse or the results of the 

abuse. The statement should be notarized if 

possible. 

A statement from someone who knows of the 

abandonment. The statement should be notarized 

if possible. 
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Premium Tax Credit
Family Size Based On Personal Number of 

Personal Exemptions 
Example: Timmy and Tammy are married. They have two children, 
ages 10 and 14, who live in their home all year. Both of the children 
are claimed as dependents on their joint income tax return. Timmy 
and Tammy’s family size is four (Timmy + Tammy + two dependent 
children). 

Example: Donna, age 35, and her daughter Jordan, age 5, live with 
Donna’s mother Joan. Donna files an income tax return as a single 
individual (i.e., head of household status) and claims Jordan as a 
dependent. Donna and Jordan cannot be claimed as dependents 
on Joan’s income tax return. Joan files an income tax return as a 
single individual. Donna’s family size is two (Donna + Jordan) and 
Joan’s family size is one. 
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75

IRS Publication 

974 includes a 

flow chart for 

credit eligibility.
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Premium Tax Credit
Applicable Taxpayers Eligible are 

Households @ 100% - 400% of FPL for 

Family Size (# of Exemptions) (e.g. 

Family of Four in 2015 is $24,250 -

$97,000)

Note: This is for the 48 Contiguous 

States and DC;  Alaska and Hawaii are 

Slightly Higher
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Federal Poverty Line-2015 76
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Premium Tax Credit

Premium Tax Credit = Sum of Monthly 

Premium Tax Amounts for Coverage 

Months

77



182

Premium Tax Credit

Monthly Premium Tax Credit Amounts = 

The Lesser of:

The Monthly Premiums for the QHP Offered 

Thru State-Run Exchange

OR

The Excess (if any) of Adjusted Monthly 

Premium for 2nd Lowest Silver Plan 

(Applicable Benchmark Plan) Thru State-Run 

Exchange Minus (1/12 Annual Household 

Income x Applicable Percentage)
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Premium Tax Credit

Federal Poverty Level for 2015 (per HHS)

Family Size 100% 400%

1 11,770 47,080

2 15,930 63,720

3 20,090 80,360

4 24,250 97,000

5 28,410      113,640

6 32,570      130,280

Each additional add    4,160 16,640

Note: Alaska and Hawaii are Higher
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Premium Tax Credit

2015-Applicable Percentage:

Household Income as % of FPL Percentage

Less than 133% 2.01 – 2.01%

133%   to   150% 3.02 – 4.02%

150%   to 200% 4.02 – 6.34%

200%   to 250% 6.34 – 8.10%

250%   to 300% 8.10 – 9.56%

300%   to 400% 9.56 – 9.56%

Over 400% N/A 
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Premium Tax Credit

2016-Applicable Percentage:

Household Income as % of FPL Percentage

Less than 133% 2.03 – 2.03%

133%   to   150% 3.05 – 4.07%

150%   to 200% 4.07 – 6.41%

200%   to 250% 6.41 – 8.18%

250%   to 300% 8.18 – 9.66%

300%   to 400% 9.66 – 9.66%

Over 400% N/A 

NIM
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Premium Assistance Credit

Calculating the Credit – Example

Household income for family of 3 is $55,245 (275% of FPL )

Benchmark plan premium for family is $12,000

Applicable percentage is in range 8.10% - 9.56%

275% is halfway between 250%-300%  = 8.83% (half way 

between 8.10% and 9.56%)

Premium credit is $7,222 lesser of :
•Insurance  Premiums $14,000

or

•Benchmark Premium $12,000

Less household income X 8.83%     (4,878)

CREDIT $7,122
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Reconciling Credit with Advance Payments

 Although a Refundable Credit - Advance Payments Made 
Must Be Reconciled When Return is Filed

 Taxpayer’s Liability is Increased for Excess Advanced 
Payments

 Household Income < 400% of FPL Limits Repayment:

MFJ/SS/HOH Single/Other

Less than 200% $600 $300

200 – 300% $1,500 $750

300 – 400% $2,500 $1,250

(Inflation Adjusted)
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Alternative Calculations

There are other calculations to consider where 
there is:

 Divorce during the year

 Marriage during the year

Someone was enrolled in the plan who is not 
part of the tax family

The applicable SLCSP is different from what was 
reported on the 1095-A
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Determining Benchmark Premiums

The Benchmark premium is 
determined by either Self-only 
coverage, or

Family coverage
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Determining Benchmark Premiums

Self-Only coverage applies when:

The taxpayer files as single and is not allowed 
a dependency deduction under section 151;

Who buys self- only coverage; or

Whose coverage family only includes one 
person; and

Has family coverage for everyone else.
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Determining Benchmark Premiums

 Elissa is single and has no dependents and 
enrolls in a qualified health plan. Her  
applicable benchmark plan is the second 
lowest cost silver plan providing self-only 
coverage .

 Elissa, her husband, Jack, and their 
dependent child enroll in a qualified health 
plan. The benchmark plan is the second-lowest 
silver plan that covers all of them.
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Determining Benchmark Premiums

Paul and Linda are married and live with 
her two dependent teenage daughters. 
Paul and Linda buy self-only coverage for 
Paul and family coverage for Linda and 
the kids.

The benchmark plan is the second lowest 
cost silver plan covering them all.
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Determining Benchmark Premiums

 Change in coverage family. 

 Robin is single and has no dependents when 
she enrolls in a qualified health plan for 2015. On 
August 1, 2015, Robin has Oliver whom she 
claims as a dependent for 2015.

 Robin enrolls in a qualified health plan covering 
Robin and Oliver effective August 1.

 The benchmark plan for January through July is 
the second lowest cost silver plan providing self-
only coverage. 

The benchmark plan for August through 
December is the second lowest cost silver plan 
covering both of them
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Determining Benchmark Premiums

Josh is single and lives with his son who is not 
a dependent. Josh enrolls for family coverage 
on the exchange.

Josh’s benchmark plan is the second lowest 
cost silver plan providing self-only coverage.

His son may qualify for a premium tax credit if 
he is otherwise eligible.

87



203

Determining Benchmark Premiums

Where do you go to find the SLCSP premium if it is not 

shown on the 1095-A?

 If the client enrolled through the Federally-facilitated 

Marketplace you will find the tool at https:// 

www.healthcare.gov/taxes/tools/silver/. 

If the client enrolled through a state Marketplace, you may 

find information about whether the state has an SLCSP 

premium tool on that state’s website.

If the  state Market- place does not have an SLCSP 

premium tool, you will need to contact the state 

Marketplace for the correct SLCSP premium.

How do you bill out for all of this?
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Reduced Cost Sharing for Low-
Income Taxpayers

Cost Sharing Subsidy to Reduce 
Out-of-Pocket Costs For Eligible 
Insured Individuals and Families

Cost Sharing =
Deductibles, Co Pays, Etc.

Rx Rules and Medical Expense Rules 
Apply
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Reduced Cost Sharing for Low-
Income Taxpayers

Eligible Insured Individual:

Enrolled in Silver Level QHP in Individual 
Market Thru State Exchange

Household Income 100% - 250% of FPL

FPL Based on Family Size

Lawfully Present Aliens Treated as if 100% as 
Cannot Get Medicaid

Same Rules as Premium Assistance Credit for 
Household Income, Family Size, Coverage 
Months, Etc.
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Penalty for Failure to Provide Correct 
Information

Civil Penalties of Up To $25,000 for 

Negligence or Disregard

Penalty Increased Up to $250,000 If 

Done Knowingly And Willingly
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Premium Tax Credit

 What happens if …You’re Fired! Or you retire 

and can enroll in COBRA or retiree coverage?

- You still qualify for the PAC as long as you sign 

up on the Exchange.
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Amend after Receiving Corrected Form 

1095-A??

Amend if both 1095-A’s are generally the same, and one of the 

following is true:

1) SLCSP premium is greater on the corrected form.

2) The monthly premium amounts of the enrolled plan are 

greater on the corrected form.

3) The monthly amounts of advance payment of the premium 

tax credit are smaller on the corrected form.

4) The corrected form shows more months of coverage than 

the original form.

5) The corrected From 1095-A lists fewer months of 

coverage.

However, Lots of Work for a $27 Refund!!

NIM
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Self Employed Insurance Deduction

See Publication 974

The taxpayer can use any reasonable 

method provided: 

• The amount claimed for the PTC and 

insurance deduction does not exceed the 

premiums.

• Basic PTC and self-employed insurance 

deduction rules are followed.
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Self- Employed Insurance Deduction

There is a circular calculation issue in 
deducting the S/E insurance when an 
individual is entitled to the PAC.

The PTC is based on AGI.

The S/E deduction used in calculating 
AGI is based on the net paid after the 
PTC.

Solution: Use any reasonable method 
(Rev. Proc. 2014-41), or the Iterative or 
Alternative (Simplified) method.
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Self- Employed Insurance Deduction

Alternative method:

1. Determine AGI by subtracting the actual 
premiums paid. 

2. Compute initial PTC

3. Determine the S/E health deduction by 
subtracting the step two PTC from specified 
premiums

4. Compute the final PTC from using the AGI  
determined from subtracting the step 3 amount
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Self- Employed Insurance Deduction

Example: 

Stephanie is self-employed and married with two kids.

Household income (before S/E health deduction): $82,425

Annual premiums:              $12,000

Advance PTC payments:   $( 4,200)

Net paid out of pocket:       $  7,800

Potential max payback:          2,500

Total                                   $ 10,300                       
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Self- Employed Insurance Deduction

Example (Continued)  

Step 1: Determine Net Household Income

Household Income:   $82,425

S/E Health deduction        (10,300)

Net Household Income  $72,125
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Self- Employed Insurance Deduction

Example (continued):

Step 2: Determine Initial PTC:

Based on Household Income of $72,125, the 
affordable premium is $6,895 ($72,125 x 
9.56%)

SLCSP                          $12,000                                    

Affordable Premium        ( 6,895)

Initial PAC                      $ 5,105
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Self- Employed Insurance Deduction

Example (continued):

Step 3: Determine S/E Health Deduction

Specified Premiums  $12,000

Initial PTC (5,105)

Net Deduction              $ 6,895
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Self- Employed Insurance Deduction

Example (continued):

Step 4: Determine the Final PTC

Household Income       $82,425

S/E Health deduction     (6,895)

Net Household Income $75,530 

SLCSP                   $12,000

$75,530 x 9.56%        (7,221)

Final PTC credit     $  4,779 
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Self- Employed Insurance Deduction

Example (continued):

One final note: 

Because Stephanie’s PTC is $4,779, and  
since she only received advanced payments 
of $4,200 she will be due a refund of $579  
($4,779 - $4,200) ….

....Which she will have to pay to you for 
doing all this work. 
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Self- Employed Insurance Deduction                              

The simplified method is modified where the client:

 Claims an IRA deduction 

 Takes a Student loan interest deduction.

 Deducts tuition and fees 

 Excludes interest from series EE and I U.S. savings 

bonds issued after 1989. 

 Deducts passive activity losses from rental real estate 

activities, and both lines 1d and 4 of Form 8582 are 

losses. 
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Premium Tax Credit
Notify the Exchange if any of these occur:

Moving 

Change In Household Income

Gaining or losing eligibility for other health care cover-

age. 

Gaining, losing, or other changes to employment. 

Birth or adoption. 

Marriage or divorce. 

Other changes affecting the composition of your tax 

family. 
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For 2015 applies to employers that have 100 

or more fulltime equivalent employees

For 2016 applies to employers that have 50 or 

more fulltime equivalent employees.

Note: For 2015, employers that have 

between 50-99 employees must certify 

under penalties of perjury that they did not 

artificially lower their employee count to 

drop below the 100 threshold.

Employer Mandate 
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Large Employer Testing

• The testing period is  the year before the 

effective date of the mandate.

• For 2015 can use a measurement period of 

6-12 months.

• General rule: IRC. 4980H defines an 

applicable large employer as an employer 

that averaged at least 50 FTE employees on 

business days during the preceding 

calendar year. 
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IRS Issues Final Regulations on Employer 
Shared Responsibility Penalty

• For employers with 100 or more employees, 

the IRS is requiring the employer to offer 

qualifying coverage to 70% of its employees in 

2015 (and 95% in 2016) to avoid a penalty 

under IRC Sec. 4980H(a).
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IRS Issues Final Regulations on Employer 
Shared Responsibility Penalty

• For employers with a 100 or more employees, 

the IRS is requiring the employer to offer 

qualifying coverage to 70% of its employees in 

2015 (and 95% in 2016) to avoid a penalty 

under IRC Sec. 4980H(a).

Warning:  Note the delay is for employers 

who have 50 to 99 Full-time equivalent 

employees and not 50 to 99 Full-time

employees. 
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Compliance

Non-Calendar year plans: Can begin 

compliance on the start of their plan year 

rather than on 1/1/15.

Dependent coverage: Not necessary in 

2015 if the ER can show they are taking 

steps for such coverage to begin in 2016.
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How do you calculate  

the number of full-time 

equivalent employees 

calculated for large 

employer status?
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Large Employer Testing

 Volunteers: Hours contributed by volunteers for a government or 

non –profit will not cause them to be FTE’s

 Educational EE’s: Teachers and other education EE’s will not be 

treated as part- time simply because school is closed or not in 

session

 Seasonal employees: They will not be considered Full-Time 

employees if their customary work is 6 months or less

 Student work-study: Not counted toward being an FTE

 Adjunct Faculty: 2 ¼ hours of service work per week for each hour 

of teaching. However, as a general rule, employers can use a 

reasonable method.
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Methodology for Counting Full-Time Equivalent 
Employees for Large Employer Status.

• The complete methodology can be found in IRS 

Notice 2011-36.

• Employee is defined using common law standard 

including seasonal workers (IRS Notice 2011-36).

– No 530 Relief override

– Make sure independent contractors are independent 

contractors and not misclassified.

– Penalties for misclassification are severe.

• Sole proprietor, partner in a partnership, or a 

more-than-2-percent S corporation shareholder is 

not an employee. 

99



228

Methodology for Counting Full-Time Equivalent 
Employees for Large Employer Status.

Leased employees (IRC Sec. 414(n)(2)) are not 

automatically included as employees of the service 

recipient because IRC Sec. 414(n)(2) does not 

cross-reference IRC Sec. 4980H. 

The entity that is the employer under the common 

law rules will be the entity that includes the leased 

employee as an employee. 
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Methodology for Counting Full-Time Equivalent 
Employees for Large Employer Status.

• All employees of the controlled or affiliated group 

are taken into account in determining whether 

the group as a whole constitutes an applicable 

large employer. 

• Related businesses are treated as a single 

employer under IRC Sec. 414(b), (c), (m), or (o) 

(e.g., controlled groups or affiliated service 

groups) are treated as one employer [IRC Sec. 

4980H(c)(2)(C)(i); Prop. Reg. 54.4980H-

1(a)(14)]. 
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Methodology for Counting Full-Time Equivalent 
Employees for Large Employer Status

• If the group is determined to be an applicable large 

employer, each separate entity of the group is 

considered an applicable large employer member

(Prop. Reg. 54.4980H-1(a)(5)).

• Caution: Separate line of business rules do not 

apply to Section 4980H. 
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Methodology for Counting Full-Time Equivalent 
Employees for Large Employer Status

• Tax-exempt Employers are treated as for-profits for 

this purpose.

– They are expected to use a good faith interpretation of the 

controlled group/ affiliated service group rules.
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Methodology for Counting Full-Time Equivalent 
Employees for Large Employer Status

What are hours of service? (IRS Notice 2011-36)

1) Each hour for which an employee is paid for the 

performance of duties; and 

2) Each hour paid, or entitled to payment for which no duties 

are performed due to vacation, holiday, illness, incapacity 

(including disability), layoff, jury duty, military duty or leave 

of absence (29 C.F.R. § 2530.200b- 2(a)).
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Methodology for Counting Full-Time Equivalent 
Employees for Large Employer Status

What are hours of service? (IRS Notice 2011-36)

• No more than 160 hours of service are counted 

for any single continuous period during which no 

duties were performed.

– i.e. - Time for a period of sick leave would end after 

160 hours.
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Methodology for Counting Full-Time Equivalent 
Employees for Large Employer Status

Calculating hours(IRS Notice 2011-36)

•Hourly employees: Use actual hours worked or 

hours for which payment is due. Includes vacation, 

holiday, illness, incapacity etc…

•Other employees: hours ,days or weekly method

– Can use different methods for different classes of 

employees.

– If using days or weekly method – it must generally reflect 

the true hours.

• Can’t count hours of workers working 12 hours a day 

using the daily method.
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Calculating Full-time Employees

 Full-time employees average 30 hours for week or 130 hours 

per month.  

 Part-time workers-

 Calculate full-time equivalents by aggregating the number 

of hours of part-time employees ÷ 120 and add this to 

the number of FTEs. 

 No more than 120 hours for a part-timer is counted; if an 

employee has 125 hours in the month it is adjust to 120 

hours.

 Note: Sole proprietor, partner in a partnership, or a more-than-2-

percent S corporation shareholder are not an employees for this 

purpose.

Methodology for Counting Full-Time Equivalent 

Employees for Large Employer Status
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Calculating Full-time Employees (continued)

Note: A Seasonal Worker exemption applies when:

― The workforce exceeds 50 FTE for no more than 120 

days, and

― The employees in excess of 50 were seasonal.

• Essentially, if the employer is over the threshold for no more 

than 120 days due to seasonality, it would not be subject to 

the mandate.

Methodology for Counting Full-Time Equivalent 

Employees for Large Employer Status
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Example: Rainbow, Inc. has a workforce comprised of 

30 people who work 40 hours per week and another 

80 people who average 20 hours per week.  Assuming 

the part-timers worked 20 hours for four weeks in that 

month:

80 (people) × 20 × 4 (weeks) = 6,400 hours/120 = 53.33

53 equivalent full-time + 30 full-time = 83

Result: Rainbow is considered a large employer for 

2016.

Employer Mandate
104
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Methodology for Counting Full-Time Equivalent 
Employees for Large Employer Status

The Following Example can be 

found in detail in the Quickfinder’s

Healthcare Reform Manual.
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Large Employer Testing 105
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Large Employer Testing

2014 is 

the testing 

period
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Large Employer Testing

2014 is 

the testing 

period

We list all 

employees 

and hours 

for the 

month.
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Large Employer Testing

2014 is 

the testing 

period

All employees that 

have more than 130 

are treated as full time
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Large Employer Testing

2014 is 

the testing 

period

Record hours of part-

timers. No one gets 

more than 120 hours.
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Large Employer Testing

The number of FTEs and the hours for the part-

timers are transferred to a summary sheet
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Large Employer Testing

The part-time hours are 

divided by 120
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Large Employer Testing

This converts the PT hours         

to FTEs.
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Large Employer Testing

• The FTEs for each month are 

totaled and then averaged.  

• The amounts are rounded down to 

the nearest whole number.
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Large Employer Testing

We then adjust for 

seasonality. Essentially we 

can take out the highest 4 

months.
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Large Employer Testing

Not Subject to the Mandate.  Forget about the 

coverage.

Because of seasonality the 

employer is under 50 FTEs 

and is not subject to the 

mandate.
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Large Employer Testing

Not Subject to the Mandate.  Forget about the 

coverage.

Seasonal months do not 

have to be consecutive 

months. Potentially there 

could be multiple periods of 

seasonal employment
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Misconceptions

Major Misconception: Large employers must pay 

for coverage for full-time employees.

Truth: 

•The employer must offer “affordable” coverage to 

full-time employees and their dependents. 

Dependents do not include the spouse!

•Affordable means the employee cannot pay more 

than 9.5% of household income (9.56% in 2015) for 

their “self only” coverage. The dependent cost is on 

the employee.

•The employee can turn down the coverage- which 

relieves the employer of the obligation.

111



253

 Normally, full-time employees must be offered 

affordable coverage within 90 days of 

employment.

 For many companies with a stable workforce, 

determining who gets offered coverage should 

be fairly easy.

Who Gets Offered Coverage
112



254

 Lookback/stability safe harbor.

 Employees who work at least 30 hours per 

week during the measurement period are 

offered coverage in the following stability 

period, regardless of how many hours they 

work during the stability period. 

Who Gets Offered Coverage
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 Standard Measurement Period can be a 3 -12 

month period. 

 The employer can choose the length of time. 

 Different periods and lengths can be used for the 

following categories (Prop.Reg. 54.4980H-3(c)(1)(v)).

 salaried and hourly employees, 

 employees of different entities,

 employees in different states, and 

 collectively bargained and noncollectively

bargained employees

Who Gets Offered Coverage
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 A month can begin on any date following the 

first day of a calendar month and end on the 

immediately preceding date of the following 

month (e.g., January 16 through February 15 is 

a month) (Prop. Reg. 54.4980H-1(a)(25)).

 Employer can use payroll periods as long as a 

full year is accounted for.

Who Gets Offered Coverage
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 The stability period must be uniform for all 

employees in a particular category.

 Each member of a controlled group/ Affiliated 

service group can use its own periods.

Who Gets Offered Coverage
114
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Stability Period:

 A period of time where employees determined 

to be full-time in the measurement period must 

be offered insurance.

 The Stability period must be for at least six 

consecutive calendar months and is no shorter 

than the Measurement Period.

Who Gets Offered Coverage
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Who Gets Offered Coverage

Measurement Period Stability PeriodYear 1
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Gary averages 30 

hours per week

Who Gets Offered Coverage

Measurement Period Stability PeriodYear 1
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Gary averages 30 

hours per week

Who Gets Offred Coverage

Measurement Period Stability PeriodYear 1

He is offered coverage. 

Even if he works less 

than 30 hours in this 

period.
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Gary averages 30 

hours per week

Who Gets Offered Coverage

Measurement Period Stability PeriodYear 1

He is offered coverage. 

Even if he works less 

than 30 hours in this 

period.

If Gary works less than 

30 hours.
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Gary averages 30 

hours per week

Who Gets Offered Coverage

Measurement Period Stability PeriodYear 1

He is offered coverage. 

Even if he works less 

than 30 hours in this 

period.

If Gary works less than 

30 hours.

He is not offered 

coverage. Even if he 

works over 30 hours in 

this period!
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Who Gets Offered Coverage

Measurement Period Stability PeriodYear 1

Year 2 Measurement Period

It all gets balanced out because 

these periods are rolling periods.
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Who Gets Offered Coverage

Measurement Period Stability PeriodYear 1

Year 2 Measurement Period

It all gets balanced out because 

these periods are rolling periods.

• An employer can have an administrative period to allow 

for adding/subtracting employees. 

• There can be no lapse in coverage for those maintaining 

full-time status. 

• Essentially, when one stability period ends another must 

begin.

Adm

Adm
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Employer Mandate

What about new hires that are variable-hour or 

seasonal employees?

 An employer can use an Initial Measurement Period    

that is between 3 consecutive calendar months and 

12 consecutive calendar months

 Administrative Period for new employees. In 

addition to the Initial Measurement Period, an 

employer can have an administrative period of up to 

90 days before the Stability Period starts.
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Employer Mandate
Example: Beaverton Beavers restaurant is an applicable 

large employer that hires Spencer on January 14, 2015. 

The restaurant uses a six month Initial Measurement 

Period that begins on the first day of the calendar month 

after the start date. 

The initial measurement period is from 2/01/2015 to 

7/31/2015. During that time, Spencer worked at least 30 

hours per week, and is thus considered full-time.

Beaverton Beavers offers coverage that starts on 

10/1/2015.

The administrative period is not more than 90 days:

18 days(1/14-1/31) + 61 days (8/1-9/30) = 79
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Employer Penalties

There are two potential penalties:

IRC 4980H(a) or “No Coverage Penalty”

IRC 4980H(b) or “Lacking Minimum Value or 

Unaffordable Penalty”.
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Transitional Rule

Transitional Rule (Reg. 54.4980H-2(b)(5)) for 

Employer’s first year they are considered a “large 

employer”.

 For any employee who was not offered coverage 

in the prior calendar year, the employer will not be 

assessed the penalty if coverage is offered by 

April 1st.

 Offer coverage by April 1st – No penalty for 

January through March.

 Not offered by April 1st – Assessed the penalty for 

all non-offered months.
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No Coverage Penalty-IRC 4980H(a)

 A “no coverage penalty”

Where an employer does not offer minimum essential 

insurance to at least 70% of its full-time employees 

in 2015 and at least one employee qualifies for the 

Premium Assistance Credit

 For employers with 100 or more employees, the IRS is 

requiring the employer to offer qualifying coverage to 70% 

of its employees in 2015 (and 95% in 2016) to avoid a 

penalty under IRC Sec. 4980H(a).

 Supreme Court ruling against federal exchanges issuing 

credits could effectively gut this provision in states without 

state exchanges.
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No Coverage Penalty: IRC 4980H(a)

• The penalty will only apply if at least one full-time 

employee is enrolled in a health insurance exchange and 

receives a premium tax credit or cost-sharing reduction.

• Remember: The employer will not be penalized in 2015 if 

the coverage is offered to at least 70% of Full-Time 

Employees and 95% thereafter.
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No Coverage Penalty: IRC 4980H(a)

 The penalty amount is $2,000 annually,

 The employer is penalized based on the number of full-

time employees over a threshold of 30 (80 for 2015). 

 The penalty is calculated on a monthly basis therefore the 

monthly penalty is “1/12 × $2,000 x (number of full-time 

employees minus 30).

Note: Large employer status is based on full-time 

equivalent employees but the penalties are assessed on 

the number of full-time employees.
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No Coverage Penalty-IRC 4980H(a)

Example: In 2016, Chum Inc. fails to offer minimum 

essential coverage. The company has 100 full-time 

employees, ten of whom receive a tax credit for 

enrolling in a state-exchanged offered plan. For each 

employee over the 30-employee threshold, the 

company owes $2,000 for the year. 

The total penalty will be $140,000 (70 × $2,000)

The penalty is assessed on a monthly basis.
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• The penalty applies where the insurance 

a. Is unaffordable, or

b.Lacks minimum value and 

c.at least one FTE receives a premium tax credit or cost-

sharing reduction through a state exchange.

• This penalty is based on the number of employees who 

qualify for the Premium Tax Credit

• No 70%/95% coverage exception.

• The penalty is assessed monthly at a rate of $3,000 ÷ 12

• The maximum penalty cannot exceed the 4980H(a) no 

coverage penalty.  

Inadequate or Unaffordable Insurance:

IRC Sec. 4980H(b)
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Example: In 2015, Sockeye, Inc. offers unaffordable 

coverage to its 100 Full-time employees, 20 of whom 

receive a premium assistance tax credit for the entire year. 

For each employee receiving a premium credit the penalty 

is $3,000 for a total of $60,000 (20 × $3,000) 

The penalty is capped at the failure to provide coverage 

rate of 20 (100 – 80) × $2,000 = $40,000 

The penalty is assessed monthly.

Inadequate or Unaffordable Insurance
NIM
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Example: In 2016, Sockeye, Inc. offers unaffordable 

coverage to its 100 Full-time employees, 20 of whom 

receive a premium assistance tax credit for the entire year. 

For each employee receiving a premium credit the penalty 

is $3,000 for a total of $60,000 (20 × $3,000) 

The penalty is capped at the failure to provide coverage 

rate of 70 (100 – 30) × $2,000 = $140,000 

The penalty is assessed monthly.

Inadequate or Unaffordable Insurance
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How will an employer make an Employer Shared 

Responsibility payment?

 The IRS will send a notice and demand for payment. 

 That notice will instruct the employer on how to make 

the payment (next slide).

 Employers will not be required to include the 

Employer Shared Responsibility payment on any tax 

return that they file.

 NOTE: For pass-through entities the tax is imposed 

on the entity (1120S or 1065).

Employer Penalties
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Employer Penalties

16. How will an employer know that it owes an Employer 

Shared Responsibility payment?

The IRS will contact employers to inform them of their potential 

liability and provide them an opportunity to respond before 

any liability is assessed or notice and demand for 

payment is made. The contact for a given calendar year 

will not occur until after employees’ individual tax returns 

are due for that year claiming premium tax credits and 

after the due date for employers that meet the 50 full-time 

employee (plus full-time equivalents) threshold to file the 

information returns identifying their full-time employees 

and describing the coverage that was offered (if any).

Observation: We need to plan to minimize surprises.
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16. How will an employer know that it owes an Employer 

Shared Responsibility payment?

The IRS will contact employers to inform them of their 

potential liability and provide them an opportunity to respond 

before any liability is assessed or notice and demand for 

payment is made. The contact for a given calendar year will 

not occur until after employees’ individual tax returns are due 

for that year claiming premium tax credits and after the due 

date for employers that meet the 50 full-time employee (plus 

full-time equivalents) threshold to file the information returns 

identifying their full-time employees and describing the 

coverage that was offered (if any).

Observation: We need to plan to minimize surprises.

Employer Penalties
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16. How will an employer know that it owes an Employer 

Shared Responsibility payment?

The IRS will contact employers to inform them of their 

potential liability and provide them an opportunity to respond 

before any liability is assessed or notice and demand for 

payment is made. The contact for a given calendar year will 

not occur until after employees’ individual tax returns are due 

for that year claiming premium tax credits and after the due 

date for employers that meet the 50 full-time employee (plus 

full-time equivalents) threshold to file the information returns 

identifying their full-time employees and describing the 

coverage that was offered (if any).

Observation: We need to plan to minimize surprises.

Employer Penalties
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Determining Affordability 124
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 If an employee’s share 

of self-only premium is 

more than 9.5% 

(9.56% in 2015) of that 

employee’s annual 

household income, the 

coverage is not 

affordable.

 If multiple plans exist 

the affordability is 

based on the lowest 

cost plan.

What is Affordable?
125
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 If an employee’s share 

of self-only premium is 

more than 9.5% 

(9.56% in 2015) of that 

employee’s annual 

household income, the 

coverage is not 

affordable.

 If multiple plans exist 

the affordability is 

based on the lowest 

cost plan.

What is Affordable?
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Safe Harbors to determine household income (IRS Notice 

2011-73):

 Form W-2 Determination Method: 

• Self-only coverage does not exceed 9.5% (9.56% in 

2015) of the W-2 as reported in Box 1. 

• This is determined at the end of the year on an 

employee-by-employee basis.

• The employee’s required contribution must remain 

consistent throughout the year.

What is Affordable?
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Safe Harbors to determine household income(IRS Notice 

2011-73):

 Federal Poverty Line Method:

 The cost does not exceed 9.56% of the Federal 

Poverty Line.

 Rate of Pay Method:

• The cost does not exceed 9.56% of 130 hours x 

employee’s rate of pay as of the first day of the 

coverage period. 

• Use monthly salary for salaried employees.

• Note: This method could be helpful where the 

workforce hours fluctuate.

What is Affordable
126
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Employer Mandate

Are companies with employees working 

outside the United States subject to the 

Employer Shared Responsibility provisions?

Not necessarily. For example, if a foreign 

employer has a large workforce worldwide, but 

less than 50 full-time (or equivalent) employees 

in the United States, the foreign employer 

generally would not be subject to the Employer 

Shared Responsibility provisions.
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Employer Mandate

Are companies that employ US citizens 

working abroad subject to the Employer 

Shared Responsibility provisions?

Yes , if the company had at least 50 full-time 

employees  determined by taking into account 

only work performed in the United States.

The time spent working  outside of the U.S. would 

not be taken into account for purposes of 

determining whether the employer owes an 

Employer Shared Responsibility payment or the 

amount of any such payment.
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Employer Options

 Split up entities to keep below 50 FTE – Controlled 

group issue exist!

 Keep employees below 30 hours per week – No need to 

insure those who are not full-time.

 Use EE leasing companies – For which company is the 

worker a common law employee?

 Use Independent contractors – no 530 relief

 Discriminate on insurance/pay – Insurance policies

Note: All of these options have issues 
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Information Reporting

 96% of employers are not subject to the reporting 

requirements because they have fewer than 50 

employees

 In 2015 the reporting requirements begin to phase-in for 

the remaining 4%.

 Separate filing is required by members of controlled 

groups.

 (TD 9661 3/05/14)
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Information Reporting

 A separate return is required for each full-time 

employee, accompanied by a single transmittal 

form for all of the returns filed for a given 

calendar year. 

 The return can be made by filing Form 1094-C 

(a transmittal form) and Form 1095-C (an 

employee statement). Alternatively, the return 

may be made by filing other form(s) designated 

by IRS or a substitute form.
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Information Reporting

Filing deadline with the Government

The returns must be filed with IRS annually, no 

later than February 28 (March 31 if filed 

electronically) of the year immediately 

following the calendar year to which the 

return relates—i.e., the same filing schedule 

applicable to Forms W-2 and 1099. 
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Information Reporting

Filing Deadline with Employees:

Employee statements must be furnished annually 

to full-time employees on or before January 31 of 

the year immediately following the calendar year 

to which the employee statements relate. (Reg. §
301.6056-1(g)) Thus, the first employee 

statements (i.e., for 2015) have to be furnished no 

later than Feb. 1, 2016 (because Jan. 31, 2016 is 

a Sunday). Accordingly, a reporting entity isn't 

subject to penalties if it first reports beginning in 

2016 for 2015 (including the furnishing of 

employee statements). 
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Health Care 2018

Excise tax on Cadillac plans: 

• A 40% tax imposed on high cost employer-sponsored 

and self-insured plans

• The tax is levied on insurance companies and plan 

administrators

• It is applied to annual insurance premiums for those 

under 55 that exceed $10,200 for individuals and 

$27,500 for families

• For those aged 55 and above, the threshold is $11,850 

for individuals and $30,950 for families

• There are age, gender and other adjustments
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Health Care 2018

Excise tax on Cadillac plans (continued):

 The IRS issued a notice (2015-16) to inform those 

interested about  the process they are using in 

developing regulatory guidance regarding the excise tax.

 The notice describes potential approaches with regard to 

a number of issues  which could be incorporated in 

future proposed regulations and invites comments on 

these potential approaches. 
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3.8% Medicare Tax 

Net Investment Income (Section 1411 overview):

i. Interest, dividends, annuities, royalties, and rents, 

other than such income  derived in the ordinary course 

of a business not described in (ii) below ( Basically 

non-passives)

ii. Passive activity income (Section 469) and income 

from the  trade or business  of trading in financial 

instruments or commodities (Section 475(e)(2))

iii. Net gain other than for gain on property held in a trade 

or business not described in (ii), less allowable 

deductions
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Net Investment Income

Unearned Income Medicare Contribution Tax

3.8% surtax is imposed on net investment income:

 Interest, dividends, royalties, rents, capital gains ,non-

qualified annuities, passive income from a trade or 

business or income from the business of trading in 

commodities or financial instruments.

Excluded items: 

Wages, unemployment compensation, interest on tax-

exempt bonds, Social Security, alimony, non-taxable gain 

on the sale of a principal residence, non-passive trade or 

business income, S/E income, Alaska Permanent Fund 

dividends and retirement plan distributions (can increase 

MAGI though).
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The NIIT affects income tax 

returns of individuals, estates 

and trusts.

Net Investment Income Tax (NIIT)
137
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Net Investment Income Tax (NIIT)

• For an individual, the tax is 3.8% of the lesser of either: 

1) net investment income or 

2) the excess of modified adjusted gross income 

(MAGI) over the threshold amount. 

• The threshold amount is $250,000 for joint return or 

surviving spouse, $125,000 for marrieds filing separate 

return, and $200,000 for all others.

• Observation: These levels are not indexed for inflation
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Net Investment Income Tax

• Modified Adjusted Gross Income = AGI increased for 

the foreign earned income exclusion(IRC 911(a)(1) and 

the amount of any deductions (taken into account in 

computing AGI) or exclusions disallowed under section 

911(d)(6) for amounts described in section 911(a)(1).

– Disallowed amounts under 911(d)(6) are deductions 

and credits related to the excluded income.
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Net Investment Income Tax

Example 1: For 2015, Kayla, a single taxpayer, has net 

investment income of $100,000 and MAGI of $220,000. 

The tax is imposed on the lesser of net investment income ($100,000) or 

MAGI over $200,000 ($220,000 – $200,000)

The surtax is $20,000 × 3.8% = $760

Example 2: Assume that in the previous example MAGI was 

$300,000.

MAGI exceeds threshold amount by $100,000.

The surtax is: $100,000 × 3.8% = $3,800

Observation: The surtax is not deductible.
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Estates and Trusts- Subject to NIIT

• Estates and trusts are subject to the NIIT if 

they have undistributed Net Investment Income 

and also have AGI over the dollar amount at 

which the highest tax bracket for an estate or 

trust begins for the tax year. 

– For 2015 the threshold amount is $12,301 
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Estates and Trusts- Subject to NIIT

• There are special computational rules for 

certain unique types of trusts, such as 

Qualified Funeral Trusts, Charitable 

Remainder Trusts and Electing Small 

Business Trusts, which can be found in the 

final regulations (see  IRS Q&A 20 ).
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Taxpayers Subject to NIIT

• Nonresident Aliens (NRAs) are not subject to the 

Net Investment Income Tax. 

• A US citizen or resident spouse is subject to NIIT 

as married filing separate.

• If an NRA is married to a U.S. citizen or resident 

and makes, an election under section 6013(g) or 

6013(h) to be treated as a resident alien for 

purposes of filing as Married Filing Jointly, the final 

regulations provide these couples special rules and 

a corresponding section 6013(g)/(h) election for the 

NIIT (IRS Q&A 5).
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Taxpayers Subject to Net Investment 
Income Tax

• Dual resident individuals are generally subject to 

NIIT unless they can claim non-resident treatment 

by treaty.
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Net Investment Income

Note: Interest, dividends, annuities, royalties, 

and rents derived in the ordinary course of a 

trade or business that is not passive or in the 

business of training financial instruments or 

commodities are not subject to the tax.
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Excluded from Net Investment 

Income

Distributions from the following retirement plans are 

excluded:

 Qualified pension, profit sharing and stock bonus

 Qualified annuity

 Qualified annuity plans for tax exempts

 IRAs

 Roth IRAs

 Deferred compensation plans of state and local 

governments and nonprofits
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Allowable Deductions

Net Investment is reduced by deductions that are 

properly allocable to items of Gross Investment 

Income including:

– investment interest expense, 

– investment advisory and brokerage fees, 

– expenses related to rental and royalty income, 

– tax preparation fees, 

– fiduciary expenses (in the case of an estate or 

trust) and 

– state and local income taxes.
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Disallowance of certain credits

• Credits may not be applied against the Section 1411 

tax unless specifically provided in the Code. 

• For example, foreign income tax credits (IRC Secs. 

27(a) and 901(a)) and the general business credit 

(IRC Sec. 38) are allowed as credits only against the 

tax imposed by Chapter 1 (income taxes), and  may 

not be used to reduce NIIT liability.

• If foreign income taxes are taken as an income tax 

deduction (versus a tax credit), some (or all) of the 

deduction amount may deducted against NII.
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 If income is “investment income” at the entity 

level it will be “investment income” for the 

owners. 

 If the income is not investment income to the 

entity it would be investment inco.me to a 

passive owner.

Example: A tiered partnership receives 

investment income from its subsidiary. It remains 

NII even if the income would be trade or business 

income to the parent.

NIIT- Pass-through Entities: 
144
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Flow-through Example: An S Corp. has 

$10,000 in interest and a $7,000 loss allocable to 

a passive member.

The $10,000 of interest flows through subject to 

the NIIT. If the $7,000 loss is suspended under 

IRC Sec. 469, it will have no effect on the Section 

1411 NIIT.

NIIT- Pass-through Entities
145
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Taxpayers can be subject to both the 

“Additional Medicare Tax” and the NIIT but not 

on the same income

Congress has instructed IRS to “closely review 

transactions that manipulate a taxpayer's net 

investment income to reduce or eliminate the 

amount of tax imposed by Section 1411”.

Net Investment Income Observations
145



324

Net Investment Income – Trades and Business 
Issues

• IRC Sec. 1411 does not provide a definition of 

trade or business. 

• Regulations refer to a trade or business within the 

meaning of IRC Sec. 162 [Reg. 1.1411-1(d)(12)]. 

– A large body of case law and administrative 

guidance as to what constitutes a trade or 

business under IRC Sec. 162. 

– Final regulation's preamble- reference to IRC 

Sec. 162 incorporates that case law and 

administrative guidance.
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Deductions:

Only the portion exceeding the 2% threshold 

is allowed.

The 2% reduction must be allocated 

proportionately to all miscellaneous itemized 

deductions.

Phase-out under Section 68 – adjustments 

must be made to take this into account

3.8% Medicare Tax 
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General tax principles will continue to apply. 

For example:

 453 – Installment sales 

1031 – Like Kind Exchange

1033 – Deferral of casualty loss

121 – Sale of a principal residence

Deferral or disallowance provisions (e.g. PAL limit or 

investment interest) 

Deduction carried over to a tax year (even if from a pre-

effective date tax year) if allowed for AGI – also allowed for NII 

calculation.

3.8% Medicare Tax 
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NIIT- Like-Kind Exchange

John owned a parcel of land with a basis of $10,000.

In 2013, he exchanged the land worth $25,000 along 

with $5,000 in cash for other land valued at $30,000. 

John did not recognize a gain for either tax or NIIT 

purposes.

In 2016, John sells the property for $50,000 and 

recognizes a gain of $35,000 (basis is $10,000 plus 

$5,000). The gain is taxable for both income and 

NIIT purposes.
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NIIT- Installment Sale - Pre Code Sec. 1411

In 2010, Gary sells his interest in several golf 

courses on the installment basis. He will be 

collecting the installment payments over the 

next 15 Years.

Assume: Gary was a material participant. The 

nature of the gain is determined on disposition.  

Any gain attributable to a trade or business in 

which he materially participated is not subject to 

the NIIT (Reg. 1-1411-4(d)(4)(i)(C) Example 2). 
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NIIT- Installment Sale - Pre Code Sec. 1411

In 2010, Gary sells his interest in several golf 

courses on the installment basis. He will be 

collecting the installment payments over the 

next 15 Years.

Assume Gary was a passive investor. Even 

though Gary sold the property prior to the 

effective date of IRC Sec. 1411, he is subject to 

the NIIT (Reg. 1-1411-4(d)(4)(i)(C), Example 2). 

148



330

NIIT- Deferral or Disallowance for Regular Tax 
Applies to the NIIT.

• The rules that defer or disallow losses for 

regular tax also apply in determining NIIT. 

• NIIT losses are not allowed for  NII until the 

year they are allowed for regular tax purposes.
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NIIT- Deferral or Disallowance for Regular Tax 
Applies to the NIIT.

• A loss carried over from a pre-2013 tax year is 

allowable [i.e., a year that precedes the effective 

date of the 3.8% NIIT].

– IRC Sec. 465(a)(2) at risk limitations, 

– IRC Sec. 469(b) passive activity loss (PAL) limitations,

– IRC Sec. 704(d) partner loss limitations, 

– IRC Sec. 1212(b) capital loss carryover limitations, or

– IRC Sec. 1366(d)(2) S corporation shareholder loss 

limitations) 
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Net Investment Income Tax and Passives 150
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NIIT-S Corporations and Partnerships 150
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NIIT -S Corporations and Partnerships

Will Eddie pay 

3.8% on Line one 

Earnings of 

$450,000?
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NIIT-S Corporations and Partnerships

Depends on if Eddie 

is a material  

participant. If not 

subject to NIIT. 
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NIIT- S Corporations and Partnerships

Will Eddie pay 3.8% 

on Line 4 interest  

of $45,000?
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NIIT- S Corporations and Partnerships

YES, to avoid paying the 

3.8% Eddie will have to 

be both a material 

participant and the 

interest must be from the 

ordinary course of 

business.
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The NIIT applies to a trade or business ONLY if 

it is a Sec. 469 “passive activity” of the taxpayer 

OR an IRC Sec. 475(e)(2) financial instruments 

or commodities trading business.

The tax DOESN’T apply to active (non-

passive) trades or businesses conducted by a 

sole proprietor, partnership (LLC), or S 

corporation 

Warning: Income, gain, loss on working capital 

IS subject to the tax. 

NIIT– New Rules
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Meet 1 of 7 tests

1. Participate in activity > 500 hrs. per year

2. Be the only one participating in the activity

3. More than 100 hrs. participation, nobody does more

4. Where there are significant participation (>100 hour) 
activities and aggregate participation > 500 hrs.

5. Taxpayer materially participated in for 5 out of 10 
years.

6. It’s a personal service activity, and taxpayer materially 
participated in at least 3 years at some point (not 
necessarily consecutive).

7. Facts and circumstances indicates regular, continuous 
and substantial participation(!)

NIIT- Material Participation
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–Why is this important?

– If suspended losses are freed up when an activity is 
disposed of….not an undertaking

– Two undertakings are part of an activity, only 
necessary to prove material participation in one

–Group undertakings into activities….

– By common control

– By geographical locations

– Interdependence between activities

• Warning: Combining rentals with trade or businesses 
are only allowed in limited circumstances.

NIIT- Activities vs. Undertaking
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• Example: Alex has 100% ownership in an S 

corporation that makes ceramic pottery. He materially 

participates on a full-time basis. His supplier is facing 

difficult financial times and may close his business. To 

protect his source of supply Alex buys 80% of the 

supplier’s company. Alex can’t spend much time in the 

new business.

• Alex does not meet the material participation standards 

for the supply company. However he can choose to 

treat the supply company and S corp. as one activity 

because there is an interdependence between the two. 

NIIT
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• Example: TJ operates a sole proprietorship that 

supplies computer hardware and parts to small 

businesses. He establishes an S corp. with some 

friends to refurbish computer hardware. He purchases 

hardware from the S corp. to use in sole proprietorship.

• Although TJ does not participate in the S corp. 

operations, the two companies are considered an 

appropriate economic unit for him. He may treat the 

activities as one.

NIIT
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 The final regulations retain the requirement 

that regrouping under § 1.469-11(b)(3)(iv) 

may occur only during the first taxable year 

beginning after December 31, 2012, in which 

(1) the taxpayer meets the applicable income 

threshold under section 1411, and (2) has net 

investment income.

NIIT- Regrouping
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A taxpayer may only regroup activities once, 

and any regrouping will apply to the tax year for 

which the regrouping is done and all later years. 

The regrouping must comply with the disclosure 

requirements under Rev. Proc. 2010-13, 2010-4 

IRB 329 and Reg. 1.469-4(e). 

3.8% Medicare Tax – New Rules
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Example: Application of IRC Sec. 469 grouping rules: 

 April, owns an interest in SKS, a partnership for 

federal income tax purposes. 

 SKS is engaged in two activities, Dancing is Fun 

and Catch a Salmon, which constitute trades or 

businesses. 

Grouping Example
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Example (continued): 

• April participates in Dancing is Fun for more than 500 

hours. 

• April only participates in Catch a Salmon for 50 hours.

• Assuming the two activities comprise an appropriate 

economic unit, April can elect to group the activities. 

• Accordingly, neither activity would be subject to the NIIT. 

3.8% Medicare Tax – New Rules
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NIIT- Escaping Rental

 In order to beat the NIIT the income must be from a 

materially participating trade or business.

 Rentals are generally considered passive but certain 

activities using tangible property are not considered 

rental activities (Reg. 1-469-1 T (e)(3)(ii)).

NOTE: If a taxpayer meets one of the following rental 

activity exceptions, the rental activity exception also 

applies under IRC Sec. 1411(c)(2). 
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Activities not considered Rental

(Reg. 1-469-1 T (e)(3)(ii)).

– Rental of personal property (tools, DVDs, etc.)

– Average period of use is 7 days or less 

– Customers rent for 30 days or less and services 

are provided (i.e., room service)

– Extraordinary personal services are provided

• i.e., hospital (see Assaf case)

– Rental is incidental to another activity 

• Accountant rents out space to another

NIIT- Escaping Rental 
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• George is single and a partner in JMS, an equipment 

leasing activity. 

• The average period of customer use of the 

equipment is seven days or less (meets the 

exception in Reg. 1.469-1T(e)(3)(ii)(A)). 

• George materially participates in the equipment 

leasing activity (within the meaning of Reg. 1.469-

5T(a)). 

• The equipment leasing activity constitutes a trade or 

business within the meaning of section 162. 

Example- Rental Activity Exception
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• George has AGI of $300,000, all of which is derived 

from JMS. 

• All of the income from JMS is derived in the ordinary 

course of the equipment leasing activity. 

• Conclusion: JMS is not a passive activity with 

respect to George, and the “rentals” are derived in the 

ordinary course of a trade or business. Therefore  the 

JMS income is not subject to the NIIT. 

Example- Rental Activity Exception 
Continued
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Warning: Meeting a Rental exception does not 

automatically make an activity a trade or business 

(IRC Sec. 162), or for that matter make the 

taxpayer a material participant.

If the JMS activity only rented a piece of equipment 

once during the year, it would not meet the regular and 

continuous requirement of IRC Sec. 162.

 If George was a passive owner in the previous 

example he would still be subject to the NIIT tax, since 

JMS would be a passive activity.

NIIT- Rental Exceptions
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If less than 30% of the unadjusted basis is 

subject to depreciation, any net income is 

treated as nonpassive.

However, it generally is portfolio income 

subject to the NIIT.

NIIT- Rental Exceptions
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Rental income excluded for regular tax purposes 

under the 14-day rule is also excluded from the 

NIIT.

NIIT-Rental Exceptions
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Special Situations

• Final Regulations and instructions to 

Form 8960 contained substantial 

departures from the proposed 

Regulations for:

– Real Estate Professionals

– Self-Charged interest

– Self-Rentals
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• Real Estate Professionals

– Deduct all real estate rental losses

– And now avoid the NIIT!

• What is a Real Estate Professional?

– Real property development, construction acquisition, 
conversion, operation, rental, management or 
brokerage

– Must devote more than 50% of personal services & 
more than 750 hours to real estate activities.

– Must meet material participation on the rental 
property.

Real Estate Professional Defined
(IRC 469(c)(7)(B))
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Trouble meeting material participation on the 

properties?

• Elect to aggregate all rentals as one activity

• Attach statement to original return:

– Qualify as RE professional

– Treating all rentals as one activity

– Applies for current and all future years

– Failure to elect = need material participation in each 

property. 

NIIT- Real Estate Professional 
Grouping
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Married filing joint return:

 For the purpose of the 50% and 750 hour test 
only the activity of the real estate professional 
is counted.

 The efforts of the spouse can be used for the 
meeting material participation on the rental 
properties.

NOTE: For most passive activity provisions 
taxpayers filing a joint return are counted as one 
taxpayer.

Real Estate Professional Defined (IRC 
469(c)(7)(B))
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NIIT- Real Estate Professional Safe Harbor Reg. 
1.1411-4(g)(7)

• Real Estate Professional that participates in one or 

more rental real estate activities for more than 500 hours 

during the year or has participated in such activities for 

more than 500 hours in any five taxable years during the 

10 tax years that immediately precede the taxable year 

then.

– Gross rentals are deemed derived in the ordinary 

course of trade or business and

– Gains or loss resulting from the disposition of such 

real estate is deemed from the ordinary course of 

trade or business.
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NIIT- Real Estate Professional Safe Harbor Reg. 
1.1411-4(g)(7)

For the 5 out of 10 year safe harbor, the 5 years do not 

have to be consecutive years.

Rental activity is defined by is a rental activity within the 

meaning of Reg. 1.469-1T(e)(3).

An election to treat all rental real estate as a single rental 

activity under Reg. 1.469-9(g) also applies for this 

purpose.

Warning: In order to take advantage of this provision you 

must meet the requirements of a real estate professional 

under IRC Sec. 469(c)(7)(B).
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NIIT- Real Estate Professional Safe Harbor Reg. 
1.1411-4(g)(7)

• Effect of safe harbor. The inability of a real 

estate professional to satisfy the safe harbor 

does not preclude such taxpayer from 

establishing that the income is excludable under 

another provision of section 1411.

• In other words, if you fail the safe harbor, 

but can find another out, then you can 

exclude the income.
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Rentals considered derived in the ordinary course of 
trade or business. - Reg. 1.1411-4(g)(i) &(ii)

• Rentals considered derived in the ordinary 

course of trade or business.

– Self-Rentals under Reg. 1.469-2(f)(6)

– Grouping rentals with business under 

Reg 1.469-4(d)(1).

• Gain or loss from the disposition of 

property is treated as nonpassive gain 

or loss by reason of the self-rental or 

grouping. 
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Self- Charged Interest Rule Example

• Tim and Gary are 50% material participant owners of 

Cheese Steak and Crab.

• Gary lends $100,000 to the venture and receives 

$10,000 in interest income during the year.

• If Gary were passive $5,000(50%) of the interest would 

be considered self-charged interest.

• Conclusion: $5,000 of the interest will be treated as 

derived from ordinary course of a trade or business not 

described in 1.1411-5.  Therefore $5,000 of the 

$10,000 would not be subject to NIIT.
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Self Charged Interest- Reg 1.1411-
4(g)(5)

Active not subject to NIIT

Interest income received by a taxpayer from a 

nonpassive activity is treated as being derived 

from the ordinary course of trade or business 

not described in Reg. 1.1411-5. 

The exclusion is limited to the amount that 

would have been considered passive activity 

gross income under the rules of Reg. 1.469-7 

if the payor was a passive activity of the 

taxpayer. 
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NIIT– Gains 

For IRC Sec. 1411 purposes, disposition

means a sale, exchange, transfer, conversion, 

cash settlement, cancellation, termination, 

lapse, expiration, or other disposition (including 

a deemed disposition) [Reg. 1.1411-4(d)(1)]. 

Net gain is the amount recognized from the 

disposition of property reduced, but not below 

zero, by losses deductible under IRC Sec. 165 

(including casualty, theft, and abandonment or 

other worthlessness) [Reg. 1.1411-4(d)(3)(i)]. 
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NIIT– Gains 

Limitation. The calculation of net gain may not 

be less than zero. Losses allowable under IRC 

Sec. 1211(b) are permitted to offset gain from 

the disposition of assets other than capital 

assets that are subject to IRC Sec. 1411.

• Note: The $3,000 capital loss provision is able 

to offset other Section 1411 income. Therefore, 

the net $3,000 creates a deduction for NIIT.
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NIIT– Gains 

Generally, the net gain from the disposition of 

property is subject to the NIIT. However, net gain 

does not include gain or loss attributable to 

property [Reg. 1.1411-4(d)(4)(i)(A)]:

– Held in a trade or business that is not a 

passive activity
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Gains examples include:

Gains from the sale of stocks, bonds, and mutual funds

Capital gain distributions from mutual funds (i.e., regulated 
investment companies (RICs))

Gain from the sale of investment real estate (including 
gain from the sale of a second home that isn't a primary 
residence)

Gains from the sale of interests in partnerships and 
S corporations (to the extent the taxpayer was a passive 
owner or gain was not from trade or business)

Capital gain dividends from real estate investment trusts 
(REITs) and undistributed capital gains from RICs and 
REITs

NIIT– Gains 
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Gains are taxable, including:

Gains from the sale of passive activities and 

from the business of trading in financial 

instruments or commodities

Distributions in excess of basis for an S 

shareholder

Net gain includes gain or loss attributable to 

the disposition of property from the 

investment of working capital.                  

(Prop Reg. 1.1411-4(d)(3)(i))

NIIT- Gains
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Section 1211 capital losses and Section 1212 

capital loss carryovers allowed for regular income 

tax purposes  also reduce the gain from the 

disposition of assets other than capital assets that 

is included in the calculation of NII. 

IRC Sec. 1211: Net $3,000 loss provision for 

individuals.

IRC Sec. 1212: Carryforward & carryback 

provisions.

NIIT- Gains
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NIIT- Gains

The losses and carryovers can also be used to 

offset other income that is included in the 

calculation of NII. 

Special rules apply for capital loss carryforwards 

attributable to previously excluded income [Prop. 

Reg. 1.1411-4(d)(4)(iii)]. 
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Dispositions of S Corp and Partnership Interest

There is a simplified method for calculating 

the 1411 gain.

It can be tedious 
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Simplified Method- Pro. Reg. 1.1411-7(c)(2)

A taxpayer may use the simplified method 

if they meet  either or both requirements:

5% threshold test, or

$250,000 gain or loss threshold
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Simplified Method- Prop. Reg. 1.1411-7(c)(2) 
5% threshold Requirement 

The sum of the income, gain, loss and deduction items 

relating to NIIT are 5% or less of the sum of all separately 

stated items of income, gain, loss and deduction allocated 

to the transferor the  during the Section 1411 holding period, 

and

Total gain or loss recognize by the transferor from the 

disposition of pass through entity interests does not exceed 

$5 Million.

Note: All losses and deductions are treated as positive 

numbers for this part of the calculation.

Note: The Section 1411 holding period is the lesser of the 

year of disposition plus two prior years or the transferor’s 

holding period.

172



378

Simplified Method [Prop. Reg. 1.1411-7(c)(2)] 
$250,000 Gain or Loss Threshold

$250,000 gain or loss threshold:

 The total amount of chapter 1 gain or loss 

recognized by the transferor from the disposition 

of interests in the Pass-through Entity does not 

exceed $250,000.

 This includes gains and losses from multiple 

dispositions as part of a plan.

 All dispositions during the year are treated as 

part of a plan.
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Simplified Method [Prop. Reg. 1.1411-7(c)(3)] 
Non-applicability

Simplified Method cannot be used when--

• Taxpayer held the interest directly or indirectly for less than 

12 months.

• Taxpayer transferred Section 1411 property within the 1411 

holding period.

• A partnership transfers partial interest that represents other 

than a proportionate share of all of the transferring partners 

economic rights in the partnership

• Transferor knows or has reason to believe the percent of 

partnership Section 1411 property has increased or 

deceased by 25% during the transferors Section 1411 

holding period.
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Simplified Method [Prop. Reg. 1.1411-7(c)(3)] 
Non-applicability

Simplified Method cannot be used when--

Pass-through Entity was taxable C Corporation 

during the Section 1411 holding period.
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Simplified Method [Prop. Reg. 1.1411-7(c)(3)]
Non-applicability

Simplified Method:

The amount of gain or loss includable in NIIT is determined 

by multiplying the taxpayers gain or loss by a Fraction

Numerator- Sum of net 

investment income, gain, 

loss and deductions that 

were allocated in the 

Section 1411 holding 

period.

 Negative numbers are 

treated as negative 

numbers.
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Simplified Method [Prop. Reg. 1.1411-7(c)(3)]
Non-applicability

Simplified Method:

The amount of gain or loss includable in NIIT is 

determined by multiplying the taxpayers gain or loss by 

a Fraction
Denominator- Sum of all 

income, gain, loss and 

deductions that were 

allocated in the Section 

1411 holding period.

 Negative numbers are 

treated as negative 

numbers.
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Simplified Method [Prop. Reg. 1.1411-7(c)(3)] 
Non-applicability

Simplified Method:

The amount of gain or loss includable in NIIT is 

determined by multiplying the taxpayers gain or loss by 

a Fraction
If the quotient of the 

fraction is greater than 1 

or less than zero, the 

fraction will be 1. 

If the numerator is a 

negative amount, then 

the fraction will be “zero”.
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Simplified Method Example

David owns one-half interest in a partnership. He 

sells the interest for $2 million. His basis is $1.1 

million. The partnership is engaged in at least one 

trade or business that is not passive; therefore, it 

falls under Reg. 1.1411-7.

For regular tax purposes, David has a gain of 

$900,000.

None of the non-applicability provisions apply.
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Simplified Method Example

During the Section 1411 holding period,  

David’s allocated share of income is as follows.

Activity Aggregate Income/Loss

X- Non Passive to David $1,800,000

Y- Passive to David ($10,000)

Marketable Securities $20,000
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Simplified Method- 5 % Threshold

During David’s Section 1411 holding period, he was 

allocated NII. The Numerator is $10,000 plus $20,000 (or 

$30,000) over $1,830,000 = 1.64%, which is less than 5%.

In addition, the gain recognized is $900,000, which is less 

than $5 million.

Conclusion: David qualifies for the simplified method under 

Reg. 1.1411-7(c)(2)(ii).

Activity Aggregate Income/Loss

X- Non Passive to David $1,800,000

Y- Passive to David ($10,000)

Marketable Securities $20,000
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Simplified Method- 5 % Threshold

David’s Simplified Method Calculation

Numerator = $10,000 (or $20,000 minus loss of $10,000)

Denominator = $1,810,000 (or $1,800,000 + 20,000 - 10,000)

Section 1411 Gain =  $4,972.32 [or 900,000 (taxable gain) x

$10,000 (numerator) divided by $1,810,000 (denominator)].

Activity Aggregate Income/Loss

X- Non Passive to David $1,800,000

Y- Passive to David ($10,000)

Marketable Securities $20,000
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Simplified Method- Variation

Same facts except David sells the interest for $900,000 and 

has a $200,000 loss.

Because the Section 1411 income allocated was positive 

over the Section 1411 holding period and he sold for a loss, 

David uses the Zero to calculate his NII fraction.

Therefore, $200,000 is multiplied by zero and none of the 

loss is treated as NIIT Loss.

Activity Aggregate Income/Loss

X- Non Passive to David $1,800,000

Y- Passive to David ($10,000)

Marketable Securities $20,000
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Failure to Meet the Simplified 
Method Safe Harbors 

David owns one-half of a partnership that 

contains multiple activities.

Sales Price $200,000 

Basis of      $120,000

Gain           $  80,000

Assume David is unable to use the 

“Simplified Method’.
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Failure to meet the Simplified Method Safe 
Harbors 

Adjusted 

basis Fair market value

Gain/loss

Share gain/loss

X (Passive ) $136,000 $96,000 ($40,000) ($20,000)

Y (Passive ) 60,000 124,000 64,000 32,000

Z (Non-passive ) 40,000 160,000 120,000 60,000

Securities 4,000 20,000 16,000 8,000

Total 240,000 400,000 160,000 80,000
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Failure to meet the Simplified Method Safe 
Harbors 

Adjusted 

basis Fair market value

Gain/loss

Share gain/loss

X (Passive ) $136,000 $96,000 ($40,000) ($20,000)

Y (Passive ) 60,000 124,000 64,000 32,000

Z (Non-passive ) 40,000 160,000 120,000 60,000

Securities 4,000 20,000 16,000 8,000

Total 240,000 400,000 160,000 80,000

Allocation of 

sales price 

must be 

made.
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Failure to meet the Simplified Method Safe 
Harbors 

Adjusted 

basis Fair market value

Gain/loss

Share gain/loss

X (Passive ) $136,000 $96,000 ($40,000) ($20,000)

Y (Passive ) 60,000 124,000 64,000 32,000

Z (Non-passive ) 40,000 160,000 120,000 60,000

Securities 4,000 20,000 16,000 8,000

Total 240,000 400,000 160,000 80,000

Gain and 

loss 

allocated
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Failure to meet the Simplified Method Safe 
Harbors 

Adjusted 

basis Fair market value

Gain/loss
A's Share 

gain/loss

X (Passive as to Abe) $136,000 $96,000 ($40,000) ($20,000)

Y (Passive as to Abe) 60,000 124,000 64,000 32,000

Z (Non-passive Abe) 40,000 160,000 120,000 60,000

Securities 4,000 20,000 16,000 8,000

Total 240,000 400,000 160,000 80,000

David’s allocable share of gain from the 

partnerships Section 1411 Property is 

$20,000 (-$20,000) from X + $32,000 

from Y + $8,000 from the marketable 

securities). Because the $20,000 

allocable to David from a deemed sale of 

Section 1411 Property is less than 

David’s $80,000 chapter 1 gain, David 

will include $20,000 under Reg. 1.1411-

4(a)(1)(iii).
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