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2016 Key Facts and Figures - Retirement 

LIMITATION 2016 2015 
401(k) / 403(b) / 

457 elective 
deferral 

 
$18,000 

 
$18,000 

>= 50 catch-up 
(non-SIMPLE 

plan) 

 
$6,000 

 
$6,000 

SIMPLE plan 
elective deferral 

 
$12,500 

 
$12,500 

>=50 catch-up  
(SIMPLE plan) 

 
$3,000 

 
$3,000 



2016 Key Facts and Figures - Retirement 

LIMITATION 2016 2015 
Annual benefit 
defined benefit 

plan 

 
$210,000 

 
$210,000 

Code Sec. 415 
defined 

contribution plan 

 
$53,000 

 
$53,000 

Annual 
compensation 

 
$265,000 

 
$265,000 

SEP 
compensation 

 
$600 

 
$600 



2016 Key Facts and Figures - Retirement 

LIMITATION 2016 2015 
Key employee 

(top heavy plan) 
 

$170,000 
 

$170,000 

Highly 
compensated 

employee 

 
$120,000 

 
$120,000 

Control 
employee 

 
$105,000 

 
$105,000 



UNICAP - Frontier Custom Builders 
• At issue before the Court of Appeals for the Fifth 

Circuit… 

• Is a  subject to the Code 
uniform capitalization ( ) rules in the 

same way as a speculative homebuilder? 

• If yes, what (if any) expenses must be 
instead of deducted? 

, Incorporated v. Comm., 
(CA 5 9/16/2015) 116 AFTR 2d 2015-5251. 



UNICAP - Frontier Custom Builders 
• Background. Code Sec. 263A requires taxpayers 

that to capitalize certain 
direct and indirect costs of production. (Reg. 
1.263A-1(c)(1), (3), (4))  

 capitalizable costs include material 
and labor costs. (Reg. 1.263A-1(e)(2)) 



UNICAP - Frontier Custom Builders 
• Background.  capitalizable costs are all 

 costs properly to property 
produced (i.e., costs that directly benefit or are 
incurred by reason of the performance of 
production activities). (Reg. 1.263A-1(e)(3)(i))  

 costs must be  between 
production and nonproduction activities. 



UNICAP - Frontier Custom Builders 
• Background. In addition to production costs, 

indirect costs include service costs.  

must be allocated among 
capitalizable, deductible, and mixed service costs. 
(Reg. 1.263A-1(e)(4)(ii)) 



UNICAP - Frontier Custom Builders 
• Background. If an entire department or function 

performs only production or only nonproduction 
service activities, the entire cost of that department 
or function will be capitalizable or deductible, 

.  

are allocable partially to 
production and partially to nonproduction. 



UNICAP - Frontier Custom Builders 
• Facts.  

• Frontier Custom Builders, Inc. (Frontier), a builder 
of custom and speculative homes,  
direct material and labor costs and post-production-
period carrying costs on its 2005 Form 1120. 

• Frontier  salaries, year-end bonuses, and 
other miscellaneous expenses (both book and tax).  

• Frontier did not maintain 
showing how many hours its employees 

spent on their various company activities. 



UNICAP - Frontier Custom Builders 
• IRS.  

• Issued a deficiency notice making adjustments to 
Frontier's income totaling almost 

.  

• Comprised of a $166,000 
adjustment and a $1.73 million 
adjustment (which prevents amounts from being 
duplicated or omitted due to a taxpayer-initiated 
change in accounting method). 



UNICAP - Frontier Custom Builders 
• Taxpayer.  

• Frontier contended that its business model 
centered around sales and marketing, not 
production-related services.  

• Frontier argued that custom homebuilders 
from speculation homebuilders because their price 
premiums and profitability come not from cost 
control, but rather from the of their 
salespeople, designers, decorators, and marketing 
employees. 



UNICAP - Frontier Custom Builders 
• Taxpayer.  

• Although Code Sec. 263A requires taxpayers that 
to  certain costs, 

Frontier contended it was of 
that section because it did not employ the 
tradesmen (e.g., carpenters, welders, and 
plumbers) who actually built the homes.  

• All of those activities were subcontracted out.  



UNICAP - Frontier Custom Builders 
• Taxpayer.  

• Frontier claimed its 
actual employees' 
services, and the related 
costs incurred, were 
more reflective of a 
sales and marketing 
company that manages 
the creation of a custom 
product rather than a 

. 



UNICAP - Frontier Custom Builders 
• Tax Court.  

• The Tax Court held that the custom homebuilder 
was 

, and rejected the taxpayer's argument that 
custom homebuilding was centered around sales 
and marketing, and not production-related services 
subject to .  



UNICAP - Frontier Custom Builders 
• Tax Court.  

• The Tax Court, quoting Code Sec. 263A(g)(1), said 
that the term " " includes "construct, build, 
install, manufacture, develop, or improve."  

• The Court pointed out that Congress intended the 
term " " to be broadly construed. 



UNICAP - Frontier Custom Builders 
• Tax Court.  

• The Court rejected Frontier's argument that 
differences between and 

keep its activities out 
of the reach of Code Sec. 263A.  

• The Court noted that before Frontier sells a home, 
it builds it.  

• Before Frontier builds a home, it designs it.  

• After Frontier creates the design for each custom 
home, it subcontracts out the physical labor to the 
tradesmen who actually build the home.  



UNICAP - Frontier Custom Builders 
• Tax Court.  

• Frontier's use of subcontractors for the physical 
home construction was not enough to it 
from Code Sec. 263A.  

• The Court found that the creative design of custom 
homes was ancillary to the actual physical work on 
the land and was as much a part of a development 
project as digging a foundation or completing a 
structure's frame.  

• So…Frontier held to be a 
. 



UNICAP - Frontier Custom Builders 
• Tax Court.  

• Frontier contended that even if it was subject to 
Code Sec. 263A, its CEO's compensation shouldn't 
be  because his work related to overall 
management, company policy, general financial 
accounting, strategic business planning, and 
marketing, selling, or advertising.  

time records? No. 

• Mixed service cost. 



UNICAP - Frontier Custom Builders 
• Appellate Court.  

• The Fifth Circuit upheld the Tax Court.  

• Although many of the CEO's hours were spent 
managing the company, the record reflected that a 
substantial portion of his activities directly 
benefitted, or were incurred by reason of, 

.  



UNICAP - Frontier Custom Builders 
• Appellate Court. The CEO’s activities were 

sufficient to support IRS's of the 
CEO's compensation. 

• The Fifth Circuit specifically Frontier's 
contention that any production-related costs 
incurred by its subcontractors were not attributable 
to Frontier for purposes of Code Sec. 263A.  

• The Court noted that Code Sec. 263A(g)(2) 
provides that a taxpayer will be treated as 

. 



Precision Dose (and IRC Sec. 199) 
• Before the district court in a refund suit, does a 

taxpayer that produced "unit doses" of medication 
qualify for the 

under Code Sec. 199? 

, (DC II 9/24/2015) 116 AFTR 2d 
2015-5272. 



Precision Dose (and IRC Sec. 199) 
• Background. Under Code Sec. 199, taxpayers 

may claim a deduction to offset income from 

.  

• In general, the deduction equals 9% of the smaller 
of the taxpayer's:  
a. qualified production activities income ( ) 

for the tax year, or  
, without regard to the Code 

Sec. 199 deduction, for the tax year.  



Precision Dose (and IRC Sec. 199) 
• Background. Under Code Sec. 199, taxpayers 

may claim a deduction to offset income from 

.  

• The Code Sec. 199 deduction can't exceed  of 
the Form of the employer, attributable 
to domestic production, for the tax year. 



Precision Dose (and IRC Sec. 199) 
• Background.  

 is domestic production gross receipts 
( ) less cost of goods sold allocable to DPGR, 
less other expenses, losses, or deductions properly 
allocable to DPGR. (Code Sec. 199(c)(1)) 



Precision Dose (and IRC Sec. 199) 
• Background.  

 includes the of the taxpayer 
which are derived from any lease, rental, license, 
sale, exchange, or other disposition of qualified 
production property (including tangible personal 
property and computer software and qualified film 
produced by the taxpayer) which was 
manufactured, produced, grown, or extracted 
( ) by the taxpayer in whole or in significant 
part  



Precision Dose (and IRC Sec. 199) 
• Background.  

• Reg. 1.199-3(e)(1) provides that the term 
 manufacturing, producing, growing, 

extracting, installing, developing, improving, and 
creating qualifying production property by 
processing, manipulating, refining, or changing the 
form of an article, or by combining or assembling 
two or more articles. 



Precision Dose (and IRC Sec. 199) 
• Background.  

• Reg. 1.199-3(e)(2) provides that if a taxpayer 
packages, repackages, labels, or performs minor 
assembly of qualifying production property and the 
taxpayer engages in no other MPGE activities with 
respect to that qualifying production property, the 
taxpayer's packaging, repackaging, labeling, or 
minor assembly does not qualify as . 



Precision Dose (and IRC Sec. 199) 
• Facts.  

• Precision Dose sells " " of medications.  

• A is a drug in a non-reusable container 
intended for administration as a single dose to a 
patient.  

• In producing unit doses, Precision Dose activities 
and research activities include testing for suitability 
and marketability, developing cups and syringes, 
conducts in-process testing, conducts stability 
studies, and more. 

 



Precision Dose (and IRC Sec. 199) 
• District Court.  

• The district court found that Precision Dose's 
activities and that it 
for the .  

• The Court found that Precision’s activities in 
producing the unit doses were a "

" that resulted in a distinct 
final product. 



Precision Dose (and IRC Sec. 199) 
• District Court.  

• The district court found that a unit dose was a 
.  

• Accordingly, Precision Dose was entitled to a 
. 

• Some in the Court’s decision include 
that taxpayer was creating an entirely new product, 
prepared specifications to develop cups and 
syringes, provided proprietary designs, conducted 
mixing studies to determine the proper drug 
suspension. 
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